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CHAPTER 939
CRIMES — GENERAL PROVISIONS

SUBCHAPTERI SUBCHAPTER IV

PRELIMINARY PROVISIONS PENALTIES
939.01 Name and interpretation. 939.50 Classification of felonies.
939.03 Jurisdiction of state over crime. 939.51 Classification of misdemeanors.
939.05 Parties to crime. 939.52 Classification .of forfeitures. ]
939.10 Common-law crimes abolished; common-law rules preserved. 939.60 Felony and misdemeanor defined.
939.12 Crime defined. 939.61 P.enalty when none expressed.
939.14 Criminal conduct or contributory negligence of victim no defense. 939.615 Lifetime supervision of serious seXferders.
939.20 Provisions which apply only to chapters 939 to 951. 939.616 Mandatory minimum sentence for child sefeokes.
939.22 Words and phrases defined. 939.617 Minimum sentence for certain child seXesfses.
939.23 Criminal intent. 939.618 Mandatory minimum sentence for repeat serious sex crimes.

939.619 Mandatory minimum sentence for repeat serious violent crimes.
939.62 Increased penalty for habitual criminality
939.621 Increased penalty for certain domestic abugenses.

939.24 Criminal recklessness.
939.25 Criminal negligence.

SUBCHAPTER I 939.63 Penalties; use of a dangerous weapon.
o INCHOATE CRIMES 939.632 Penalties; violent crime in a school zone.

939.30 Solicitation. 939.645 Penalty; crimes committed against certain people or property

939.31 Conspiracy. SUBCHAPTER V

939.32  Attempt. RIGHTS OF THE PROSECUTION
SUBCHAPTER IlI 939.65 Prosecution under more than one section permitted.

DEFENSES D CRIMINAL LIABILITY 939.66 Conviction of included crime permitted.

939.42 Intoxication. SUBCHAPTER VI

939.43 Mistake. . RIGHTS OF THE ACCUSED

939.44 Adequate provocation. 939.70 Presumption of innocence and burden of proof.

939.45 Privilege. 939.71 Limitation on the number of convictions.

939.46 Coercion. 939.72 No conviction of both inchoate and completed crime.

939.47 Necessity. 939.73 Criminal penalty permitted only on conviction.

939.48 Self-defense and defense of others. 939.74 Time limitations on prosecutions.

939.49 Defense of property and protection against retail theft. 939.75 Death or harm to an unborn child.

Cross-reference: See definitions in €939.22 (f) The person violates 943.89and the matter or thing is

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included ; i i i i i
offenses. The sections affected had @viously passed the senate as 198&nate deposnedfor de“Very within this state or is received or taken

Bill 191, which was pepared by the Judicial Counciland contained explanatory ~ Within this state.

notes. These notes have been inserted following the sections affected anel ar (9) The person violates 843.90and the transmission fiom

credited to SB o. as Bil 191°S". These notes do not appear in the 1987-88,, i, this state, the transmission is received within this state, or
it is reasonably foreseeable that the transmission will be accessed
by a person or machine within this state.

SUBCHAPTERI (2) In thissection “state” includes area within the boundaries
of the state, and area over which the state exercises concurrent
PRELIMINARY PROVISIONS jUI’iSdiCtiOﬂ underarticle X, section 1, of the constitution

History: 1983 a. 1921993 a. 4862003 a. 362005 a. 212
Jurisdictionover a crimeommitted by a Menominee Indian while on the Menromi
939.01 Name and interpretation_ ChapterQSQto 951may nheelndian Reservation is discussed. State ex rel. Pyatskowiintour 72 Wis. 2d
be referredto as the criminal code but shall not be interpreted &/ 240 N-W2d 186(1976). o .
it. Cri itted prior to Julv 1. 1956. are nfsiciéd reatiesbetween the federal government and Menominee tribe do not deprive the
aunit. Crimes commi p y L ’ stateof criminal subject matter jurisdiction over a crime committed by a Menominee
by chs.939t0 951 outsidethe reservation. SturdevantState;76 Wis. 2d 247251 N.w2d 50(1977).
History: 1979 c. 891987 a. 333.64. Trial courts do not have subject matter jurisdiction to convict defendants under
unconstitutionallyvague statutes. State ex rel. Skinki3reffert, 90 Ws. 2d 528
L . . 280N.W.2d 316(Ct. App. 1979).
939:03 ‘]u”Sd'CUQn of state.over crime. (1) A pe,rson IS A fisherman who violated Minnesota andsébnsin fishing laws while standing
subjectto prosecution and punishment under the ddihis state onthe Minnesota bank of the Mississippi Riveas subject to Wconsin prosecu
if any of the fo”owing app”es: tion. State vNelson,92 Ws. 2d 855285 N.W2d 924(Ct. App. 1979)
. . . The state has exclusive jurisdiction over 2ndenfe drunk driving. A2nd
(@) The person commits a crimeny of the constituent ele sffendermay not be chged as a Lstfeinder under a local ordinanc@ounty of Vél-
mentsof which takes place in this state. worthv. Rohner108 Wis. 2d 713324 N.W2d 682(1982).
; f ; f unlawful arrest does not deprive a court of personal jurisdiotiena defend
_(b) While out of this state, the person aids and abets, conspig¥nia vSmith. 131 Ws. 2d 220388 N.W2d 601(1986).
with, or advises, incites, commands, or solicits andtheommit Jurisdictionin a criminal nonsupport action unde®48.22 does not require that

acrime in this state. the child to be supported be a resident a§dinsin during the chged period. State

. . T antt,201 Ws. 2d 206548 N.W2d 134(Ct. App. 1996)95-2469
(C) Whlle. OUt.Of this state, the person does a.n act Wlt.h Intélngbjectionsto subject matter jurisdiction that turn on a question of law may not be
thatit cause in this state a consequence set forth in a section defifivedby a guilty plea, but objections to subject matter jurisdiction based on a factual
ing a crime. disputedo not survive. State Bratrud,204 Ws. 2d 445555 N.W2d 662(Ct. App.
1995),94-3402

(d) While out of this state, the .persst.eals and subsequently A trial court did not lose subject matter jurisdiction oveoant in a criminal com
bringsany of the stolen property into this state. plaintwhen an oral amendment of the count did not include one of the elements of
(e) Theperson violates €43.2010r 943.203and the victim, ;hse r;avxélofense. State.\Diehl, 205 Wis. 2d 1 555 N.W2d 174(Ct. App. 1996),

at the time Ofth(? Vi.O!ation, is an ir\diViqual .WhO re$ides ir] this" A sentencing court is accorded incidental powers necessary to carry out its judicial
state,a deceaseithdividual who resided in this state |mmed|atelyunctlonsdand mtay m_odmn lfpl:mfpert hsentenca bU} itis not Clomplf-tetm dto e?:e{ a

. : ! : moneyjudgment against the state for the recovery of improperly collected restitution
beforeh|§ or her death', or an entigs defined in 943.203 (1) underan improper sentence. StateéMinniecheske223 Ws. 2d 493590 N.w2d
(a), that is located in this state. 17 (Ct. App. 1998)98-1369
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For purposes of jurisdictional analysis, tthefendant fathés concealment in Can A jury need not unanimously agree whether the defendant: 1) directly committed
adaof a child taken from the chils’mother in isconsin was inseparable from the the crime; 2) aided and abetted its commission; or 3) conspired with another-to com
consequencesf the concealment in ldtonsin, thus giving a istonsin court juris ~ mitit. Holland v State91 Ws. 2d 134280 N.W2d 288(1979).
diction under sub. (1) (c) to try the defendant for a violation of s. 948.31. State VAn aider and abettor who withdraws from a conspiracy does not remove himself
Inglin, 224 Ws. 2d 764592 N.W2d 666(Ct. App. 1999)97-3091 ~ orherself from aiding and abettingday v. State 97 Wis. 2d 175293 N.w2d 478

This section relates to both personal and territorial jurisdiction. When adtigl  (1980).
validly acquirederritorial jurisdiction over the chged crime, it could not lose jutis A party to a crime is guilty of that crime whether or not that party intended the crime
diction over a lesser-included crime. Stat&andle, 2002 WI App16, 2002 WI o had the intent of its perpetrat@tate vStanton106 Ws. 2d 172316 N.W2d 134
App 116,252 Ws. 2d 743647 N.W2d 324 01-1448 (Ct. App. 1982.)

If there is no serious evidentiary dispute that the trial ¢@sterritorial jurisdic e N ; oA
tion,a special instruction on territorial urisdiction need not be given to the Ay . i SETSRE SAHATS A ST S8 SAGRERiing eonnad el iCRRael
personmay be prosecuted for doing an act outside this state that has a criminally g}é State vHecht, 116 Ws. 2d 605342 N.W2d 721(1984)
scribedconsequence within the state. StatBrewn, 2003 WI App 34260 Wis. 2d s i ’ > : . \ : .
125, 659 N.W2d 110, 02-1000 Thejury need not unanimously agree as to in which of the alternative ways under

The constituent elements of arfefise under sub. (1) (a) are those elements of tr4P:(2) a defendant has committed théenbe under the party to the crime theory
criminal offense that thetate is required to prove beyond a reasonable doubt in t ile there may be distinctions between aiding abetting and conspiftadistinc:
prosecutiorof the ofense. A constituent element of a crimindease may be either tonsare often blurred. StateMecht,116 Ws. 2d 605342 N.W2d 721(1984).
thewrongful deed that comprises thlaysical component or the state of mind that the . Testimonyconcerning a party to the crime defendewtiereabouts during plan
prosecutiormust prove that a defendant had. For 1st-degree homicide, sub. (1){gQ sessions for the crime was not an alibi and did not require a obtbi under
is satisfiedupon proof that the defendant committed an actistivisin manifesting s-971.23 (8). State WHorenbeger, 119 Wis. 2d 237349 N.W2d 692(1984).
theintent to kill. State vAnderson, 2005 WI 5280 Wis. 2d 104695 N.W2d 731 Depending on the facts of the case, armed robbery can be a natural and probable
03-3478 consequencef a robbery In that case, an aider and abettor neethaat had actual

knowledgethat the principals would be armed. Statkvey, 119 Ws. 2d 591350
939.05 Parties to crime. (1) Whoever is concerned in theN-W-.2d 622(1984).

s o TNV . Sub.(2) (c) may be violated where the defendant solicits a 2nd person to procure
commissionof a crimeis a principal and may be clgad with and 5 3rd person to commit a crime. Statéee, 160 Ws. 2d 15465 N.W2d 260(Ct.
convictedof the commission of the crime although the person dighp. 1990).
not directly commit it and although the person who directly com !ndividual officers are personally responsible for criminal acts committed in the
mitted it has not been convicted bas been convicted of somegggm;)(_’f a corporation. State Kuhn,178 Ws. 2d 428504 N.W2d 405(Ct. App.
otherdegree of the crime or of some other crime based on the sam@jefendant may be guilty of felony murdearty to a crime, if the defendant par
act. ticipateswith an accomplice in a felony listed in s. 940.03 and the accomplice kills

. . . . .. .another. There is no requirement that the defendant hawetant to kill or directly
(2) A person is concerned in the commission of the crime if tBRusehe death. State \Rivera.184 Ws. 2d 485516 N.\W2d 391(1994), State v

person: Chambers]183 Ws. 2d 316515 N.W2d 531(Ct. App. 1994), State Dimen,184
Direct its the crime: Wis. 2d 423 516 N.W2d 399(Ct. App. 1994). o _
(a) Directly commits the crime; or Thereis a distinctiorbetween conspiracy as a substantive inchoate crime under s.

i i issi it 939.31and conspiracy as a theory of prosecution for a substantime under s.
(b) Intentionally aids and_ abets f[he commission of |t,.0|.' 939.05(2) (c). State MJackson2005 WI App 104281 Wis. 2d 137701 N.W2d 42
(c) Is a partyto a conspiracy with another to commit it om4-1603

adviseshires, counsels or otherwise procures another to commitheunanimity requirement was satisfied when the jury unanimously found that the
it Such a party i alsmncered i the commission of any othef<cisedariopeied nhecime, LanplisSegnon/10 P20 S7iSE).
Cr'meWh'Ch IS Comm'tted In pursuance of the intended crime a ich paragraph obub. (2) it intends to procéed undévladden vlsrael,478 F
which under thecircumstances is a natural and probable cons®&ipp.1234(1979).
quenceof the intended crime. This paragraph does not apply t¢iab1i£1y flcgg%oconspiratds crimes in the \lgconsin party to a crime statute. 66
a person who voluntarily changes his or her mind and no lon i ( f)' ) ) ) onal he :
iresthat the crime be committed and notifies the offeaties ‘Application of Gipson$ unanimous verdict rationale to thesgénsin party to a
desiresthat the . d n 5 crimesstatute. 1980 WLR 597.
concernedof his or her withdrawal within a reasonable time wisconsin'sparty to a crime statute: The mens rea element under the aiding and
beforethe commission athe crime so as to allow the others a|39\?ettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984
: LR 769.

to withdraw

History: 1993 a. 486 _ . . . _

It is desirable, but not mandatptiyat an information refer to this section if the dis 939.10 Common-law crimes abOII.Shed’ commor! law
trict attorney knows in advance that a conviction can only be based on participafibhes preserved. Common-law crimes are abolished. The
andthe court can instruct and the defendant can be convicted on the basised thiscommon—lawrulesof criminal law not in conflict with ch€©939
tion in the absence of a showing of advergecebn the defendant. BethardState, to 951 are preserved
45Wis. 2d 606173 N.W2d 634(1970). ) X p .

It is not error that an information clgarg a crime does not alsbage the defend History: 1979 c. 891987 a. 33%.64. .
antwith being a party to a crime. NicholasState 49 Wis. 2d 683183 N.W2d 11 Thecommon law privilege to forcibly resist an unlawful arrestisogated. State

(1973). v. Hobson 218 Wis. 2d 350577 N.W2d 825(1998),96-0914
Under sub. (2) (c), a conspiratorasewho is concerned with a crime prior to its . . . . L. .
actualcommission. " State WHaugen52 Ws. 2d 791191 N.w2d 12 939.12 Crime defined. A crimeis conduct which is prohib

A complaint chaging the defendant as a party to the crohtheft that alleged that jted by state law and punishable fiye or imprisonment or both.
anunidentified man stole property and gave it to the defendant who passed it on f ; ; ;
insufficient. There must be an allegation that the defendant knew of the commissk‘\r‘lﬁn'dUCtpumS‘hable only by a forfeiture is not a crime.

of the crime. State.\Haugen52 Wis. 2d 791191 N.W2d 12(1971).
An informaticn chargirg the defendanwith being a mrty to agime reed not - 939.14  Criminal conduct or contributory negligence of

se forth the particula subsectim relied upon. A defendan can be convicted of F At ; ; ;
1st-degreamurder under this satuie even thoudh the dsfendan daimed anly ~ VICtim no defense. Itis no defense ta prosecution for a crime

intendingto rob and that an accomplice dd the shooting Sate v Cydzik, 60 Wis.  thatthe victim also was guiltgf a crime or was contributorily neg
2d683, 211 N.W.2d 421 (1973). ligent.

Thestate needot elect as to which of the elements of the@hdtris relying on.  “a jury instruction that a defrauded party had no dufpvestigate fraudulent re
Hardisonv. State51 Ws. 2d 262212 N.w2d 103(1973). ) resektzionwas correct. Lambert $t£{e% Wis. 2d593n243 3.W2d 524(1976).p
_Conductundertaken to intentionally aid another in goenmission of a crime that g section does not prevent considering the victinggligence in relation to
yieldssuch assistance constitutes aiding and abetting the crime and whaetaiisit 5 sation. Thissection only means that a defendant is not immune from prosecution
asa natural consequence. Sta}te‘srfoor, 75 Ws: 2d 41, 249 N.W2d 529(1977). merelybecause the victim has been negligent. Stdtehmeier 205 Ws. 2d 183
Defendantsnay be found guilty under suf2) if, between them, they perform all 556 N.\W2d 90(1996),94-2187
of the necessary elememtsthe crime with awareness of what the others are doing;
eachdefendant need not be present at the scene of the crime. Reeléy7 Ws. .. .
2d 398 253 N.W2d 210(197%_ v 939.20 Provisions which apply only to chapters 939 to
Thereare 2 party—to—a—crime theories. Aiding and abetiinder sub. (2) (b) and 951. Section939.22t0 939.25apply only to crimes defined in

conspiracyunder sub. (2) (c). State@harbarnea2 Ws. 2d 644264 N.W2d 227  chs.939t0 951.Other sections in cl939 apply to crimes defined

(1978). h . )
Withdrawalfrom a conspiracy under sub. (2) (c) mustibeely. Zelenka vState, in other chapters of the statutes as wetbasiose defined in chs.
83 Wis. 2d 601266 N.W2d 279(1978). 939to 951

This section applies to all crimes unless legislative intent clearly indicates otherHistory: 1979 c. 891987 a. 33%.64; 1987 a. 399403
wise. State vTronca,84 Ws. 2d 68267 N.W2d 216(1978).

Proofof a “stake in the venture” is not neededaavict under sub. (2) (b). Krueger 939 22 \Words and phrases defined In chs939t0948and
v. State 84 Wis. 2d 272267 N.W2d 602(1978). ) . ) -

Multiple conspiraciesind single conspiracies are distinguished g&en v State, ,951' the fOIIOWIng words and phra}ses ha\,/e the de&gnated-mean
85 Wis. 2d 595271 N.W2d 386(1978). Ings unless the context of a specific section manlfestly recalires
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differentconstruction or the word or phrase is defined 8418.01 (L) Intimidation of victims, agrohibited in s.940.44 or

for purposes of cl948 940.45
(2) “Airgun” means aveapon which expels a missile by the (m) Criminal damage to propertgs prohibited in £43.01
expansiorf compressed air or other gas. (mg) Criminal damage to or threat to criminally damage the

(3) “Alcohol concentration” has the meaning given in Sropertyof a witness, aprohibited in s943.0110r943.017 (2m)

340.01(1v). (n) Arson of buildings or damage by explosives, as prohibited
(4) “deily harm” means physjcal pain or injuiyiness,or in s.943.02

anyimpairment of physical condition. (0) Bumglary, as prohibited in 943.10
(6) “Crime” has the meaning designated i1939.12 (p) Theft, as prohibited in §43.20

(8) “Criminal intent” has the meaning designated i839.23 (q) Taking, driving or operating a vehicle, or removing a part

_ (9) “Criminal gang”means an ongoing@anization, associa or component of a vehicle, withotite ownets consent, as prohib
tion or group of 3 or more persons, whetf@mal or informal, jtedin s.943.23

thathas as one of its primary activities the commission of one or B

moreof the criminal acts, or acts that would be criminal if the actor () Robberyas prohibited |.n $43.32 - .

werean adult, specified in 839.22 (21) (ajo(s); thathas acom  (S) Sexual assault of a child, as prohibited 948.02

mon name or a common identifying sign or symbol; and whose (t) Repeated acts of sexual assault of the same chjdlais-
membersndividually or collectively engage in or have engageied in s.948.025

in a pattern of criminal gang activity (u) Sexual assault of a child placed in substitute care under s.
(99) “Criminal gang member” means any person whdick  948.085

pates in criminal gang activitgs defined in €41.38 (1) (b)with (22) “Peaceofficer” means any persorested by law with a

acriminal gang. duty to maintain public order or to make arrests for crime, whether

(10) “Dangerous weapon” meansany firearm, whether thatduty extends to all crimes or is limited to specific crimes.
loadedor unloaded; any device d_eS|gned. as a weapon and capabl@4) “Place of prostitution” means any place where a person
of producing death or great bodily harm; any electric weapon, @ghityally engages, in public or iprivate, in nonmarital acts of
definedin s.941.295 (4) or any other device or instrumentality gexalintercourse, sexual gratification involving the segeor of
which, in the manner it is used or intended to be used, is calcul person and the mouth or anus of anqtheasturbation or

or likely to produce death or great bodily harm. sexualcontact for anything of value

(11) “Drug” has the meaning specified in450.01 (10) (28) “Propertyof another” means property in which a person
(12) “Felony” has the meaning designated i939.60 otherthan the actor has a legal interest which the actor has no right
(14) “Great bodily harm” means bodily injury which createso defeat or impajreven though the actor may also havegal
asubstantial risk of death, or which causes serious permanent ghgrestin the property
figurement,or which causes a permanent or protracted loss 0r(30) “Public officer”; “public employee”. A “publicofficer”

impairmentof the function of any bodily member ogan or other 5 5y herson appointed or elected according to law to digehar

seriousbodily injury. . . _apublic dutyfor the state or one of its subordinate governmental
(16) “Human being” when used in the homicide sectiongnits. A “public employee” is any person, not aficgr, who per

meansone who has been born alive. formsany oficial function on behalf of the state or one of its-sub
(18) “Intentionally” has themeaning designated in$39.23  ordinate governmentainits and who is paid from the public trea
(19) “Intimate parts” means the breast, buttock, anus, groiayry of the state or subordinate governmental unit.

scrotum,penis, vagina or pubic mound of a human being. (32) “Reasonablybelieves” means that the actor believes that
(20) “Misdemeanor’has the meaning designated.939.60 a certain fact situation exists and such belief under the circum
(21) “Patternof criminal gang activity” means the commis Stancess reasonable even though erroneous.

sion of, attempt to commit or solicitation to commit 2 or more of (33) “Restrictedcontrolled substance” means any of fible

thefollowing crimes, or acts that would be crimes if the actor welewing:

an adult, at least one of those acts or crimes occurs after Decembeg) A controlled substance included in schedule | unded@sh.

25,1993, the last of thosgcts or crimes occurred within 3 yeargyerthan a tetrahydrocannabinol.

aftera prior act or crime, and the acts or crimes are committed

attemptedor solicitedon separate occasions or by 2 or more pe '(h) A controlled substance analog, as defined iAG1.01

4m), of a controlled substance described in @gr

sons:
(a) Manufacture, distribution or delivery of a controlab (c) Cocaine or any ,Of its metabolites.
stanceor controlled substance analog, as prohibited @6$.41  (d) Methamphetamine.
Q). (e) Delta—9-tetrahydrocannabinol.
(b) First-degree intentional homicide, as prohibited in s. (34) “Sexualcontact” means any of the following if done for
940.01 the purposeof sexual humiliation, degradation, arousal, or gratifi
(c) Second-degree intentional homicide, as prohibited ination:
940.05 (&) The intentional touching by the defendant apon the
(d) Battery as prohibited in £40.190r 940.195 defendant'sinstruction, bya third person of the clothed or

(e) Battery special circumstances, as prohibited i849.20  unclothedintimate parts of another person with any parthef

(em) Battery or threat to witness, as prohibited B%6.201 body, clothed or unclothed, or with any object or device.
(f) Mayhem, as prohibited in 840.21 (b) The intentionaktouching by the defendant,arpon the

S defendant’dnstruction, by a third person afy part of the bodly
(9) Sexual assault, as prohibited i1940.225 clothed orunclothed, of another person with the intimate parts of

(h) False imprisonment, as prohibited i1940.30 the body clothed or unclothed.

(i) Taking hostages, as prohibited iré0.305 (c) The intentional penile ejaculation of ejaculate or the inten

() Kidnapping, as prohibited in 840.31 tional emission of urine or feces lile defendant pupon the

(k) Intimidation of witnesses, as prohibited in940.42or defendant’sinstruction, by ahird person upon any part of the
940.43 body, clothed or unclothed, of another person.
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(d) Intentionally causing another person to ejaculate or emitVhena mother agreed to the father taking a cbildh camping trip, but the father

: actuallyintended tqpermanently take the child and did abscond to Canada with the
urine or feces on any part of the aCEobody whether clothed or child, the child was taken based on the mothémistake of fact,” which under s.

unclothed. 939.22(48) rendered the taking of the child to be “without consent” and in violation
NOTE: Sub. (34) is shown as affected by 2 acts of the 200%W¥dnsin legisla  of s. 948.31. State v Inglin, 224 Ws. 2d 764592 N.W2d 666(Ct. App. 1999),
ture and as merged by theevisor under s. 13.93 (2) (c). 97-3091

« ; » i i The definitions in subs. (9) and (9g) arefaiéntly specific that when incorpo
(36) Sexual intercourse requires Only vulvar penetratlor}atedinto aprobation condition they provide fair and adequate notice as to the

anddoes not require emission. expectectourse of conduct and provide an adequate standardatement. State

u i i " i ini v. Lo, 228 Wis. 2d 531599 N.W2d 659(Ct. App. 1999)98-2490
(38) Substantial bOdlly harm” means bOdlly injury that ub.(19) includes female and male breasts as each is “the bredstimian being.”

causealaceratlon that requires stitches, staples, or a tissue ad’hétouching of a bog breast constitutes “sexual contact” within the meaning of s.
sive; any fracture of a bone; a brokanse; a burn; a temporary948.02(2). State vForstey 2003 WI App 29260 Wis. 2d 149659 N.W2d 144

lossof consciousness, sight or hearing; a concussion; or a los§%0£602
fractureof a tooth.

(40) “Transfer” means any transaction involviagchange in 939.23 Criminal intent. (1) When criminal intent is an ele

possessiolf any propertyor a change of right, title, anterest Mentof a crime in chso39t0 951, such intent is indicated by the
to or in any property term*“intentionally”, the phrase “with intent to”, the phrase “with
intentthat”, or some form of the verbs “know” or “believe”.

(42) “Under theinfluence of an intoxicant” means that the B Y ; . .
actor’sability to operate a vehicter handle a firearm or gjun is fiezng?acrgz;\{s requires only that thactor believes that the speci

materiallyimpaired because dis or her consumption of an aico
hol beverage, of @ontrolled substance or controlled substance (3) “Intentionally” means thathe actor either has a purpose to
analogunderch.961, of any combination of an alcohol beveragedo the thing or cause the result specifieds aware that his or her
controlledsubstance and controlled substance analog, or of @®nductis practically certain to cause that result. In addition,
otherdrug or of an alcohol beverage and any other drug. exceptas provided in sul§6), the actor must have knowledge of
(44) “Vehicle” means any self-propelled device for movinghosefacts which are necessary to make his or her conduct crimi
personsor property or pulling implements from one place tdal and which are set forth after the word “intentionally”.
anotherwhether such devids operated on land, rails, water (4) “With intent to” or “with intent that” means that the actor
in the air eitherhasa purpose to do the thing or cause the result specified,
(46) “With intent” has the meaning designated i839.23  or is aware that his or her conduct is practically certain to cause

(48) “Without consent” means no consent in fact or that CO,t,hatresuIF. o _
sentis given for one of the following reasons: (5) Criminal intent doesiot require proof of knowledge of the

(a) Because the actor piliie victim in fear by the use or threatXistenceor constitutionality of the section under which the actor
of imminent use of physical violenc the victim, or on a person IS Prosecuted or the scope or meaning of the terms used in that sec

in the victim’s presence, or on a member of the victimmediate 10N

family; or (6) Criminalintent doesot require proof of knowledge of the
(b) Because the actor purports to be acting under legal autigeof a minor even though agea material element in the crime
ity; or in question.

s istory: 1979 c. 891987 a. 33%.64; 1987 a. 3991993 a. 486
(c) Because the victim does not understand the nature of th dicial Council Note, 1988:Subs. (3) and (4) are conformed to fitxenulation

thing to which the victim consents, either by reason of ignoranggs. 2.02 (2) (b) ii of the model penal code. [Bill 191-S]

or mistake of fact oof law other than criminal law or by reason A person need not foresee or intend the specific consequeaesct in order
of youth or defective mental conditiomhether permanent or to possess the requisite criminal intent angtésumed to intend the natural and prob
temporary. able consequences of the act. Sta@ould,56 Ws. 2d 808202 N.W2d 903(1973).

Instructionson intent to kill created a permissible rebuttable presumption that

History: 1971 c. 2191973 c. 3361977 c. 1731979 c. 89221; 1981 c. 7%.17, f : ;
1981 c. 89348 1983 a. 17459 1985 a. 146.8; 1987 a. 332399, 1993 a. 98213 ﬂ&ﬁg?y%g%%ef vc\JAfsr_Mzoéd lzjtgtcl)oznsgol\tlr?\?\lggfg;g(allgégit not the burdmsiasion.

227,441, 486 1995 a. 69436 448 1997 a. 143295 2001 a. 1072003 a. 97223 The court properly refused to instruct the jury on a “mistake of fact” defense when

2005a. 273277, 435 s. 13.93 (2) (). ; 1N h €
) ) ) . ’ ._.theaccused claimed that the victim moved into the path of a gunshot intended only
It was for the jury to determine whether a soft drink bottle, with which the victi : P ;
washit on the head, constituted a dangerous weapon. Anjusf to the victim is frighten the victim. State Bougneit97 Ws. 2d 687294 N.W2d 675(Ct. App.
notrequired. Langston Btate1 Ws. 2d 288212 N.W2d 113 (1973). 198;’)' tonality of sub el 170 Ws. 2d
An unloaded pellet gun qualified as a “dangerous weapon” under sub. (10) ing!q gg%s(g‘tfgs %gz)su - (3p upheld. State. &mith, 170 Ws. 2d 701490

it was designed as a weapon and, when asecbludgeon, was capable of producin Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay

greatbodily harm. State.\Antes, 74 Wis. 2d 317246 N.W2d 671(1976). testimonyregarding posttraumatic stress disorder from the guilt phasenafder

Ou’igg%;%'gr;?isﬁdn;bsl{]gn?l%aé\';:? ti?t? ghct%t:rﬁ“ﬁ;;%&%gl?gsoﬁgﬁﬁg trial without valid justificatiorviolated the defendastright to present a defense and
permaneninjury, and no damage to any member gaor The phrase, “or other seri to testify on her own behalf. Mgan v Krenke,72  Supp. 2d 981999).

ous bodily injury’ was designedsan intentional broadening of the scope of the stat
uteto include bodily injuries that were serious, althonghof the same type or cate 939.24 Criminal recklessness. (1) In this section, “crimi

ggay&g?tg?se recited in the statute. Lagéav State 74 Wis. 2d 327246 NW2d 15| racklessness” means that the actor creates an unreasandhble

A jury must find that acts of prostitution were repeated or were continued in orwbStantiaHSk of qeath or great bo_dily harm to another human
to find that premises are “a place of prostitution” under sub. (24). JohnState, beingand the actois aware of that risk, except that for purposes
76 Wis. 2d 672251 N.W2d 834(1977). of $5.940.02 (1m)940.06 (2)and940.23 (1) (b)and(2) (b),

Sub.(14), either on its face or asnstrued irLa Bage, is not unconstitutionally . . .
vague. Cheatham vState 85 Wis. 2d 1.2, 270 N.W2d 194(1978). criminal recklessnessheans that the actor creates an unreason

Definitions of “under the influence” in this section and in s. 346.63 (1) (a) ar@b!eand substantial risk Of death or great bodily hiaran Unbom
equivalent. State vWaalen,130 Ws. 2d 18386 N.W2d 47(1986). child, to the woman who is pregnant with that unborn child or to

To determine whether an infant was “born alive” under €16), the s. 146.71 stan  gnotherand the actor is aware of that risk
dardto determine death is applied, as, “if one is not dead he is indeed itate’ . . '
v. Cornelius 152 Wis. 2d 272448 N.W2d 434(Ct. App. 1989). (2) Exceptas provided in s€40.285 940.29 940.295 and

A dog may be a dangerous weapon under sub. (10). Sktk168 Ws. 2d 245  943.76 if criminal recklessness is an element of a crime in chs.

483N.W.2d 286(Ct. App. 1992). R « "
Portions of the defendaatanatomy are not dangerous weapons under sub. (1 3910951, the recklessness is indicated by the term “reckless” or

State vFrey 178 Ws. 2d 729505 N.W2d 786(Ct. App. 1993). ecklessly”.
An automobile may constitute a dangerous weapon under sub. (10). . Bidte v (3) A voluntarily produced intoxicated or drugged condition

well, 200 Wss. 2d 200546 N.W2d 507(Ct. App. 1996)95-0791 ; iahili i i
A firearm with a trigger lock is withithe definition of a dangerous weapon underS not a defense to liability for criminal recklessness if, had the

sub.(10). State MNorris, 214 Ws. 2d 25571 N.W2d 857(Ct. App. 1997)96-2158  actornot been in that condition, he or she would have been aware
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of creatingan unreasonable and substantial risk of death or gré3g.05(2) (c). State.Wackson, 2005 WI App 10231 Ws. 2d 137701 N.w2d 42
bodily harm to another human being. 04-1603

History: 1987 a. 3991989 a. 565.259, 1993 a. 4451997 a. 2952001 a. 109
Judicial Council Note, 1988:This section is newit provides a uniform definition  939.32  Attempt. (1) GENERALLY. Whoever attempts to cem
of criminal recklessness, the culpable mental state of numerfeuses. Reckless mit a felony or a crime specified in®40.19 940.195943.2Q or

nessrequires both the creation of an objectively unreasonable and substantial ris| . : : ;
humandeath omgreat bodily harm and the ac®subjective awareness of that risk.baf?"nlmay be fined or |mpr|soned or both as prowded under sub.

Sub. (3) continues the present rule that a voluntarily produced intoxicated GEQ), €XCept:
druggedcondition is not a defense to liability for criminal recklessness. Ameen v i i H
State 51 Wis. 2d 175 185 (1971). Patterned on s. 2.08 of the model penal code, it (a) .thever atter_npts _tO commit a crime for which the penalty
premisediability on whether the actor would haleen aware if not in such condition 1S life imprisonment is guilty of a Class B felany
of the risk of death or great bodily harm. The commentaries to s. 2.08, model penakbm) Whoever attempts to commit a Class | felcmyner than

code,state the rationale of this rule in extended fashion. [Bill 191-S . .
[ ] one to which a penalty enhancement statute listeddin3s01 (2)

939.25 Criminal negligence. (1) In this section‘criminal  (C) 2. a.0rb.is being applied, is guilty of a Class A misdemeanor
negligence’means ordinary negligence thigh degree, consist  (c) Whoever attempts tcommit a crime under s840.42to

ing of conduct thathe actor should realize creates a substant@#0.45is subject to the penalty for the completet, as provided
and unreasonable risk of death or great bodily harm to anothiers.940.46

exceptthat for purposes of s840.08 (2)940.10 (2)and940.24  (cm) Whoever attempts twommit a crime under 841.21is

(2), “criminal negligence” means ordinary negligence to a higdubjectto the penalty provided in that section for tenpleted
degreegconsisting of conduct that the actor should realize creatgs.

a substantial and unreasonalikk of death or great bodily harm (d) Whoever attempts to commit a crime unde948.07is

to an unborn child, to theoman who is pregnant with that unbomsubjectto the penalty provided in that section for tienpleted
child or to another act

(2) If criminal negligence is aglement of a crime in ch839 (€) Whoever attempts to commit a crime unde48.605 (3)

E;Oe?]?"l(?rr‘%zgﬁé(aeﬂgg negligence is indicated by the term negll(a) is subject to the penalprovided in that paragraph for the com
History: 1987 a. 3991989 a. 565259, 1997 a. 180295 . o pletedact. o ,
Judicial Council Note, 1988:This section is newt provides a uniform definition () Whoever attempts to commit a crime und@4$§.79is sub
of criminal negligencepatterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 (j(é to the penalty provideih that section for the completed act
Criminal negligence means the creation of a substantial and unreasonable ri gf[ . i ’
deathor great bodily harm to anothesf which the actor should be aware. [Bill  (g) Whoever attempts to commit a crime unger01.10 (3)
191-8] " 4 . . , e) is subject to the penalty for the completed astprovided in
Thedefinition of criminal negligence as applied to homicide by negligent oper; 101.10 (4) (b
tion of a vehicle is1ot unconstitutionally vague. StateBarman,183 Ws. 2d 180 . . ( ) ( )

515N.W.2d 493(Ct. App. 1994). (1g) MaxiMum PENALTY. The maximumpenalty for an
attemptto commit a crime that is punishable under §Lj(intro.)
SUBCHAPTERI| Is as follows:

(a) The maximundine is one—half of the maximum fine for the
completedcrime.

(b) 1. If neither s939.62 (1)nor 961.48 is being applied, the
. . . maximumterm of imprisonment is one—half of the maximum term
939.30 Solicitation. (1) Except as provided in suf2) and ¢ imprisonment, as increased by any penalty enhancement statute
s. 961.455 whoevey with intent that a felony be committed,jigtedin 5.973.01 (2) (c) 2. aandb., for the completed crime.
advisesanother to commit that crimender circumstances that 2. If either $939.62 (1)or 961.48is being applied, the maxi

g&ggt_lerer;ce)g;lvocally that he or sias the intent is guilty of a mum term of imprisonments determined by the following
method:

(2) Fora solicitation to commit a crime favhich the penalty ltiolving b half th . £ imori
is life imprisonmenttheactor is guilty of a Class F felonyor a a. Multiplying by one-half the maximurterm of imprison
solicitationto commita Class | felonythe actor is guilty of a Class Ment,as increased by any penalty enhancement statute listed in s.
I felony. 973.01(2) (c) 2. aandb., for the completed crime.
History: 1977 c. 1731989 a. 1211991 a. 1531995 a. 4482001 a. 109 b. Applying s.939.62 (1)or 961.48to the product obtained

Prosecuting for solicitation under 939.30, rather than under s. 944.30 for-prosundersubd.2. a.

titution, did not denyequalprotection. Sears Gtate 94 Wis. 2d 128287 N.w2d . .
785 (1980). wauap (1m) BIFURCATED SENTENCES. If the courtimposes a bifur

Section939.05 (2) (c) does not make renunciation or withdravagfense to the catedsentence under 873.01(1) for an attempt to commit a

gl:grénéa)of solicitation. State.\Boehm,127 Wis. 2d 351379 N.W2d 874(Ct. App.  crime that is punishable under s,_m_) (intro.), the foIIowing

When“A” solicits “B” to solicit “A” to commit perjury, “A” is guilty of solicita- requirementsapply:
tion. State vManthey169 Ws. 2d 673487 N.W2d 44(Ct. App. 1992). (a) Maximum term of confinement for attempt to commitclas
. ) . sified felony 1. Subject to the minimum term of extendegper
939.31  Conspiracy. Except as provided ies.940.43 (4) yisjon required under €73.01 (2) (d)if the crime is a classified
940.45(4) and961.41 (1x) whoevey with intent that a crime be fejony and neither 939.62 (1)nor 961.48 is being applied, the
committed,agrees or combines with another for the purpose gfyximumterm of confinement in prison is one—half of the maxi
committingthat crime mayif one or more of the parties to the €onym term of confinement in prison specifieds.973.01 (2) (b)
spiracydoes an act to fefct its object, be fined or imprisoned oragincreased by any penalty enhancement statute liste@78 91
both not to exceed the maximum provided for the complet %(C) 2. aandb, for the classified felony

crime; except that for a conspiracy to commit a crime for whic 2. Subject to the minimum term of extended supervision

the penaltyis life imprisonment, the actor is guilty of a Class B fel - - S o

onyp 4 P guilty requiredunder s973.01 (2) (d)if the crime is a classifiefélony
History: 1977 c. 1781981 c. 18, 1985 a. 3281995 a. 448 and either s939.62 (1)or 961.48is being applied, theourtshall
A conspiracy may be unilateral; a person can enter into a conspiracy to accomgliefierminethe maximum term of confinement in prisonthe fot

acriminal objective in which only the defendant has a criminal intent. Staanv Iowing method:

ple,215 Wis. 2d 487573 N.W2d 187(1998),96-2184 A ) )
Whenthe object of a conspiracy is the commission of multiple crimes, separate a. Multiplying by one—half the maximum term of confine

chargesand convictions foeach intended crime are permissible. Stadaskson, mentin prison specified in €73.01 (2) (b)as increased by any

2004WI App 190,276 Wis. 2d 697688 N.W2d 688 03-2066 . !
Thereis a distinctiorbetween conspiracy as a substantive inchoate crime undegse.naltyenhancement statutes listed i1983.01 (2) (C) 2. aand
., for the classified felony

939.31and conspiracy as a theory of prosecution for a substamntive under s.

INCHOATE CRIMES
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b. Applying s.939.62 (1)or 961.48to the product obtained Somecrimes include attempt ar@nnot be combined with the general attempt
undersubd2. a statue. One cannot attempt to attempt to cause. St@teRango229 Ws. 2d 1599
e G N.W.2d 27 (Ct. App. 1999)98-0642

(b) Maximum term of extended supervisiondttempt to com
mit classified felony Themaximum term of extended supervision

for an attempt to commit a classified felony is one-half of the SUBCHAPTERIII
maximumterm of extended supervision for the completed crime
unders.973.01 (2) (d) DEFENSES D CRIMINAL LIABILITY

() Maximum term of confinement for attempt to commit L . . .
unclassifiedelony or misdemeancthe court shall determine the939-42  Intoxication. ~ An intoxicated or a drugged condition
maximumterm of confinement in prison for an attempt to commff the actor is a defense only if such condition:

a crime other than a classified felony by applying78.01 (2) (b) (1) Isinvoluntarily produced and renders the actor incapable
10. to the maximum term of imprisonmerdliculated under sub. of distinguishing between right and wrong in regarthe alleged

(19) (b). criminal act at the time the act is committed; or
(2) MISDEMEANOR COMPUTER CRIMES. Whoever attempts to (2) Negativesthe existence of a state of mind essential to the
commita misdemeanor under®3.70is subject to: crime, except as provided in 839.24 (3)

. el . . History: 1987 a. 399
(a) A Class D forfeiture if it is the persarfirst violation under To be relieved from responsibility for criminal acts, it is not enough for a defendant
s.943.70Q to establish that he or she was under the influence of intoxicating beverages;the
. P . . defendantmust establish that degrekintoxication that means he or she was utterly
(b) A Class C forfeiture if it is the perssr2nd violation under incapableof forming the intent requisite to the commission of the cramaged.

s.943.70Q Statev. Guiden46 Ws. 2d 328174 N.W2d 488(1970).
B T ; : This section does notfafld a defense when drugs were taken voluntarily and the
s 9(2)3 ?OCL':ISS B forfeiture if it is the persa8rd violation under factsdemonstrate thahere was an intent to kill and conceal the crime. Gibson v
. . State,55 Wis. 2d 110, 197 N.W2d 813(1972).
i if it i Evidenceof addiction was properly excluded as a basis for showing “involuntari
. $d2 A Cl?jss Aggg?g"e if it is the persanith orsubsequent | o State74 Ws. 3d 503247 N-W2d 116 (1976).
violation unaer s ' Voluntary intoxication instructions were proper when the defendantesng )
(2m) MISDEMEANOR CRIMES AGAINST FINANCIAL INSTITUTION.  from anon—temporary pre—psychotic condition, precipitated a temporary psychotic

Whoeverattempts to commit a crimender $943.81 943.82 (1) gtzalt?ki))é;/%gntary intoxication. State Kolisnitschenko84 Wis. 2d 492267 N.W2d

943.83 or 943.84that is a Clasé misdemeanor under $43.91 Theintoxication instruction did not impermissibly shift the burden of proof to the

(1) is subject to the penalty for a Class B misdemeanor accused.State vReynos?li?S IWs. de 499h322 N.w2d EO4I(§E App. 19823- .
. . . A correct statement of the law under this section should be conveyeduoythe
(3) REQUIREMENTS. An attempt to commit a crime requiresyy instructing it that it must consider the evidence regarding whether the defendant
that the actor have an intent to perform acts and attain a reﬁ’aﬁgﬁéfi"?d :tthelgrgg)ofthe allegedenise. State.\Foster191 Ws. 2d 14528
- - . . . W. t. App. )
which, if accomp“Shed’ would CQnSFItUte such (;rlme af‘dm'm It is not a requirement of the defense of involuntary intoxication when intoxication
actordoes acts toward the commission of the crime which dem@$aused by prescription drugs that the defendant did not know of the o+
strateunequivocally under all the circumstances, that the actmailgg gfect- Igtoxllca{mn restull)tlng mdc?m%haqce with a phy?lcz'»aﬁlﬂit ‘{!Cf vyll
: - : otbe deemed voluntary just beca efendant was aware of potential adverse
formed that intent and would commit the crime except for thiieerects. State vGardner230 Ws. 20 32601 N.W2d 670(Ct App. 1999).
interventionof another person or some other extraneous factogs-2655
History: 1977 c. 1731981 c. 18; 1983 a. 4381987 a. 3321989 a. 3361991 To be entitled to an instruction anvoluntary intoxication, the defendant must
a.17 1993 a. 98486 1997 a. 2952001 a. 91109, 2003 a. 36321 2005 a. 14212  comeforward with credible and siifient evidence of intoxication to the extent that
Thereis no crime of “attempted homicide by reckless conduct” since the coﬁfgzefgggﬁw;s ggg(b(lﬁ tX dBtTg;SBé@géggm wrong. Stéiainer230 Ws.
pleted ofense does not require intent while any attempt must demonstrate int N - - APP-
Statev. Melvin, 49 Wis. 2d 246181 N.W2d 490(1970). Icoholism as a defense. 53 MLR 445.
Attemptedlst-degree murder wakown when only the fact of the gun misfiring .
andthe action of the intended victim prevented completion of the crime. Austin939.43 MlStake_- (1) An_honeSt errOT\_Nhe'[her Qf fact oof _
State 52 Wis. 2d 716190 N.w2d 887(1971). law other than criminal layis a defense if it negatives the exis
Thevictim’s kicking of the defendant in the mouth and other resistance was a valihceof a state of mind essential to the crime.
extraneousactor preventing the completion of a crime, an essential requirement for . i .
thecrime of attempted rape. AdamsState57 Ws. 2d 515204 N.W2d 657(1973). (2). A .mlstake as to the_ age of a minor or as to the existence or
The screams and struggles of an intended rape victim weriativefintervening — constitutionalityof the section under which the actor is prosecuted
ﬁx\t/f\;“zsé‘jggi‘ig%;‘“der thdefendans control. Leach.\5tate3 Wis. 2d 199265 or the scope or meaning of the terms used in that section is not a
Thefailure to consummate the crime is not an essential element of criminal atte ﬁfense'

undersub. (2). Berry vState 90 Wis. 2d 316280 N.W2d 204(1979). The prosecution of an individual who relied on a governmentigiaifs statutorily

The intervention of an extraneous factor is not an essential element of Crimi@ngedlegal opinion would impose an unconscionable rigiditihinlaw State v

attempt. Hamiel v State92 Ws. 2d 656285 N.W2d 639(1979). aaliztgie\i/\ésﬁoztdaziseielr?sg }\évigrﬁii%ggelgliigence A defendanibjective state of
To prove attempt, the state must prove intent to commit a specific adcoenpa P . S P P
nied by suficient acts to demonstrate unequivocally that it was improbable that tggnl%'a gggrﬁlewvggtltg;égtterl&n|n|nlgggrf|5r)'rgr61a_éogzllézjgnce. State kindvig, 205 Ws.
accused would have desisted of his or her own free will. St&tewart143 Ws. ' - APP-
2d 28 420 N.W2d 44(1988). . . .
Subs.(1) and (2) enumerate allfefises that may be prosecuted as attempts. st&39.44  Adequate provocat_pn. (1) In this section:
V. Ct\:orOVIQlSB WS-h 2d 630462 N.w2d BQL(C(L)A';D' Tg%o)-d 4 and (a) “Adequate” means sfifient to cause complete lack of
The meaning of “have an intent to” in sub. (3) should be defined and interpre — i i i i
in relation to all criminal statutes. StatéNeeks,165 Ws. 2d 200477 N.W2d 642 %lf ccintrolln an, orsllnanly constltutgd per,son'
(Ct. App. 1991). (b) “Provocation” means something which the defendant rea

Whena sentence for an attempted crime is subject to repeater enhancemenisgaablybelieves théntended victim has done which causes the

maximumpenalty for the underlying crime is halved under sub. (1), then the enhal _ i
is added tahat penalty State vBush,185 Ws. 2d 716519 N.W2d 645(Ct. App. "gggetﬂdant to lack self-control completely at tinee of causing
1994). .

The intervention of an extraneous factor that prevents the commission of a crime(2) Adequateprovocation is an &fmative defense only to
isirrelevant to an attempt to comrttiie crime unless the factor may negate the inte — i i i it
to commit the crime. That a defendant believed he was acquiring stolen propl%h?t degreemtentlonal homlglde and mitigates thafeofse to
whenthe property was not actually stolen did poevent the prosecution of the 2ld—degreéntentional homicide.
defendantor attempt to receive stolen propergtate vKordas,191 Ws. 2d 124 History: 1987 a. 399
528 N.W2d 483(Ct. App. 1995). Judicial Council Note, 1988:Sub. (1) codifies \igconsin decisions defining
Attemptedfelony murders. 940.03, does not exist. Attempt requires intent, antheatof passion” under prior s. 940.05ydR v State 115 Ws. 488 (1902); Johnson
the crime of felony murder is complete without specific intent. StalBriggs,218 V. State, 129 8. 146 (1906); Carlone $tate, 150 \i¢. 38 (1912)Zenou v State,
Wis. 2d 61,579 N.w2d 783(Ct. App. 1998)97-1558 4 Wis. 2d 6551958); Statev. Bond,41 Wis. 2d 219(1969); State Whilliford, 103
The conduct element of sub. (3)datisfied when the accused engages in condudVis. 2d 98(1981).
thatdemonstrates thanly a circumstance beyond the accusedhtrol could pre Traditionally, provocatiorhad 2 essential requirements. Statéfiliford, supra.,
ventthe crime; that it has become tate to repent and withdravitate vHenthorn,  at113. The first reflected in sub. (1) (b), is subjective. The defendant must have acted
218Wis. 2d 526581 N.W2d 544(Ct. App. 1998)97-2235 in response to provocation. This necessitates an assessment of the particular defen
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dant’sstate of mind at the time of the killing. The 2nd requirement, reflected in sidmountof force used was necessary and not excessive must be determined from the

(1) (a), is objective. Only provocation finfent to cause a reasonable person to losstandpoint of the defendant at the time of the defermlacts. Thetandard is what

self-controlcompletely is legally adequate to mitigate the severity of temsé. aperson of ordinary intelligence and prudence would have believed in the defen
Sub. (2) clarifies that adequate provocation is afirrafitive defense to first— dant'sposition under the circumstances that existed at the time of the all

degreeintentional homicide. Although adequate provocation does not negate fi@tev. Kimberly B. 2005 WI App 15,283 Ws. 2d 731699 N.W2d 64104-1424

intentto kill such that the burden of persuasion rests on the state by constitutional )

principles(Mullaney v Wilbur, 421 U.S. 684(1975), Wsconsin has chosen to place 939.46 Coercion. (1) A threat by a person other than the

the burden of disproving this defensive mattertioa prosecution beyond a reason ) i [ i
abledoubt. State.\Lee, 108 Ws. 2d 1(1982). Since adequate provocation is not aﬁCtor.ScoconSplrator which causes the actor re_aso_nabl_y to believe
affirmative defense to 2nd-degree intentional homicide, fecefs to mitigate the thathis or her act is the only means of preventing imminent death
severityof an intentional homicide from first to 2nd degree. [Bill 191-S] or great bodily harm to the actor or another and which causes him
. ... orherso to act is a defense to a prosecution for any crime based
939.45 Privilege. The fact that the actar conduct is privi  on that act, except that if the prosecution is for first-degree-inten
leged,although otherwise criminal, is a defense to prosecution {5nal homicide. the degree of the crimeésiuced to 2nd—degree
any crime based on that conduct. The defense of privilege canntionalhomicide.

claimedunder any of the following cwcumstancgs. (2) It is no defense to a prosecution of a married person that
(1) Whenthe actots conduct occurs under circumstances ghe alleged crime was committed by command of the spouse nor
coercionor necessity so as to be privileged unded32.460r s there anyresumptiorof coercion when a crime is committed
939.47 or by a married person in the presence of the spouse.
(2) Whenthe actois conduct is in defense of persons or prop History: 1975 c. 941987 a. 399

erty under any of the circumstances described i839.48 or Judicial Council Note, 1988:Sub. (1) is amended by conformirgderences to the
939.49 or statutetitles created by thibill. Since coercion mitigates first-degree intentional

o ) ) homicideto 2nd degree, it is obviously not a defense to prosecution for the latter
(3) Whenthe actors conduct is in good faith arglan appar ~crime.[Bill 191-S]

1 ] ; The state must disprove an asserted coercion defense beyond a reasonable doubt.
ently authorized and reasonable fulfillment of any dutiesmita |, = State91 Wis. 2d 756284 N.W2d 66(1979).

lic office; or Thecoercion defense is limited to the most severe form of inducement. It requires

(4) Whenthe actors conduct i< reasonable accompnshmengnding that the actor believed he or she was threatened with immediate death or great
odily harm with no possible escape other than the commission of a cranina

of a lawful arrest; or defendanseeking a coercion defense instruction must meet the initial burgen of
i ion: ducing evidence to support giving an instruction. That the defendant reasonably
(5) ‘(‘a) .|n"thIS SUbSECtlon,' . . believedthat a companion would attempt to harm him or her if he if he or she did not

1. “Child” has the meaning specified in%8.01 (1) complywith the companios’ orders only suggests that Safest course was to cem

« ; ; n ply with companiors orders, not that it was the only course. Stak&eeran, 2004
3. “Person responsible fahe childs welfare” includes the (i aoy 4 268 Ws. 2d 761674 N.W2d 570 01-1892

child’s parent stepparent or guardian; an employee of a public or

privateresidential home, institution or agency in which the child39.47 Necessity. Pressuref natural physical forces which

residesor is confined or that provides services to the child; or ampusegshe actoreasonably to believe that his or her act is the only

otherperson legally responsible for the chéldVelfare in a resi meansof preventing imminent public disaster imminent death

dentialsetting. or great bodily harm to the actor or another and which causes him
(b) When the actés conduct is reasonable discipline of a chil@r her so to act, is a defense to a prosecution for any crime based

by a person responsible for the chilaelfare. Reasonable disci onthat act, except that if the prosecution is for first-degree-inten

pline mayinvolve only such force as a reasonable person belieyigal homicide, the degree of the crimeesiuced to 2nd-degree

is necessatry|t is never reasonabtiiscipline to use force which intentionalhomicide.

is intended to causgreat bodily harm or death or creates an unrea History: 1987 a. 399
5 y Judicial Council Note, 1988:This section is amended by conforming references

sonablerisk of great bodily harm or death. to the statute titles created by this bill. Since necessity mitigates first-degree inten
(6) Whenfor any other reason the ac¢®conduct i:privileged tional homicide to 2nd degree, it@bviously not a defense to prosecution for the latter

: crime.[Bill 191-S]
by the statutory or common law of this state. The defense of necessity wasavailable to a demonstrator who sought to stop a

History: 1979 c. 10.60 (1) 1987 a. 3321989 a. 311995 a. 214 _ shipmenif nuclear fuel otthe grounds of safetyState vOlsen99 Wis. 2d 572299

The privilege under sub. (3) for publicfafials acting withapparent authority did N.wW.2d 632 (Ct. App. 1980).
notapply to a volunteer fire fighter driving while under the influence ofiexicant. Heroinaddiction is not a “natural physical force” as used in this section. An addict,
Statev. Schoenheidei04 Wss. 2d 114, 310 N.W2d 650(Ct. App. 1981). caughtinjecting heroin in jail, who wasot provided methadone as had been prom

A foster parent is a “person legally responsible for the shillfare” under sub. ised,was not entitled to assert necessity against ajehar possession of heroin
(5). State vWest,183 Ws. 2d 46515 N.W2d 484(Ct. App. 1994). becauséis addiction ultimately resulted from his conscious decision to start using

A mothefs live=in boyfriend dichot have parental immunity under sub. (5). Thellegal drugs. State.\Anthuber201 Wis. 2d 512549 N.W2d 477(Ct. App. 1996),
boyfrienddid not have legal responsibility for the motisechildren, and the term 95-1365
“parent” will not be interpreted to include persandoco paentis State vDodd,
185Wis. 2d 560518 N.W2d 300(Ct. App. 1994) ) 939.48 Self-defense and defense of others. (1) A per
A convicted felors possession of a firearm is privileged under sub. (Bhited sonis privilegedto threaten or intentionally use force against

enumeratedtircumstances. State @oleman206 Wis. 2d 199556 N.W2d 701 . . .
(1996),95-0917 anotherfor the purpose of preventimy terminating what the per

Thecommon law privilege to forcibly resist an unlawful arrestiisogated. State sonreasonablyelieves to be an unlawful interference with his or
v. Hobson 218 Ws. 2d 350577 N.W2d 825(1998) 960914 ker person by such other person. The aotay intentionally use

Thereis no statutory or common law privilege for the crime of carrying a conceal .
weaponunder s. 941.23. StateDundon226Wis. 2d 654594 N.w2d 780(1999), only such force or threat thereof as the actor reasonably believes

97-1423 is necessary to prevent or terminate the interference. The actor

Underthe factsof the case, the privilege of self-defense was inapplicable to ; ; P ;
S s et . S S 1 s (GO b DS S R
Suﬁ.(é) incorporates excusable homicide by accident or misfortageidentis  that such force is necessary to prevent imminent death or great
adefense that negatives intent. If a person kills another by accident, the killing 0%1# dilv h to hi If h If
not have been intentional. Accidemiust be disproved beyond a reasonable dou Ily harm to himseir or herselr.
whena defendant raises it as a defense. When the state proves intent to kill beyon¢2) Provocationaffects the privilege of self-defense as-fol
areasonable doubt, it necessarily disproves accident. \Stegkins, 2002 W1 101, lows:
255Wis. 2d 265647 N.W2d 244 00-0064 . . i
A defendant may demonstrate that he or she was acting lavafokcessargle (a) A person who engages in unlawful conduct of a type likely

mentof an accident defense, by showing that he or she was aciegful self- i
defense.Although intentionally pointing a firearm at another constitutes aviolatio%o provoke others to attack him or her and therEby does prOVOke

of s. 941.20, under §39.48 (1) a person is privileged to point a gun at another persaft attack is not entitled to claim thwivilege of self-defense

itn Self—detfenfe if _thetperﬁoP hrerslsor;]ably believgls tgalt the tftweéit of forcle‘AiISf r:ecteagamstsuch attackexcept when the attack which ensues is of a

o prevent or terminate what he or she reasonably believes to be an unlawfut inte; ; [

ence. State vWatkins, 2002 W1 101255 Wis. 2d 265647 N.W2d 244 00-0064 ¥be causinghe person engaging in the unlawful conduct te rea
To overcome the privilege of parental discipline in sub. (5), the state must prév@nablybelieve that he or she is in imminent danger of death or

beyonda reasonabldoubt that only one of the following is not met: 1) the use of forc reatbodily harm. In such a case, the person engaging in the

mustbe reasonably necessaryt® amount and nature of the force used must be re ; i f -
sonableand 3) the force used must not be known to cause, or create a substantial P\Nfu' conductis perlleged to act in self dEfense’ but the- per

of, great bodily harm or death. Whether a reasonable person would have believeS@RiS Not privileged to resort to the use of force intended or likely
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to cause death to the perseassailant unless the person reason A defendant asserting perfect self-defense against gecbbist-degree murder

; meet an objective threshold showing that he or she reasonably believed that he
ably believes he or she has exhausted every other feasongﬂﬁ#e was preventing or terminating an unlawful interference with his or her person

meansto escape from or otherwiseroid death or great bodily andthat the force used was necessary to prevent imminent death or great bodily harm.
harmat the hands of his or her assailant. A defendant asserting the defense of unnecessary defensive force s. 940.01 (2) (b) to
o A 3 .. .. achage of 1st-degree murder is not required to satisfyplijective threshold show
(b) The privilege lost by provocation may be regained if theg. State vHead, 2002 W1 9255 Ws. 2d 194648 N.W2d 413 99-3071

actor in good faith withdraws from the figand gives adequate b /|§ person may employ dead:y for?e ;%ainst anoﬂﬁehesp?fr?on rysasqnabtly
¢ H H elievesthat torce Is necessary to protacsrd—person or oreseltr from imminen
noticethereof to his or her assailant. deathor great bodily harm, without incurring civil liability for injury to the other

(c) A person who provokes an attack, whether by lawful @tarkv. Ziedonis 513 F 2d 79(1975).
unlawful conduct, with intent to use sueh aftack as an excuse 22;3%2:;2;2??55&%i?:fi;?g:ggtli?ﬁ olfgzZ:(\;\gT;:tzi\?e?'Element tisavnsin’s
to C_ause dea_th or grel_apdlly harm to his or her assailant is rloF_aw of Ir'nperfect Self-defense Homicide. Leise9€£5 WLR 742.
entitledto claim the privilege of self-defense.

(3) Theprivilege ofself-defense extends not only to the interP39.49 Defense of property and protection against
tional infliction of harm upon a real @apparent wrongdogbut retail theft. (1) A person is privileged to threateniatentiort
alsoto theunintended infliction of harm upon a 3rd person, exceptly use force against another for the purpose of preventing or ter
thatif the unintended infliction of harm amounts to the crime dhinatingwhat the person reasonaltiglieves to be an unlawful
first-degreeor 2nd—degree reckless homicide, homicide by neginterferencewith the persos property Only such degree of force
gent handling of dangerous weapon, explosieedire, first— Or threat thereof may intentionally beed as the actor reasonably
degreeor 2nd-degreeeckless injury or injury by negligent han believesis necessary to prevent @rminate the interference. It
dling of dangerous weapon, explosives or fire, the actor is lialifenot reasonable to intentionally use force intended or likely to
for whichever one of those crimes is committed. causedeath or great bodily harm for the sole purpose of defense

(4) A person is privileged to defend a 3rd person from real §f ONeS property

apparent unlawful interference by another under the same-condi(2) A person is privileged to defend a 3rd persquoperty
tionsand by the same means as those uaiigiby which the per from real or apparent unlawful interferencedrypother under the
sonis privileged to defend himself or herself from real or apparefgmeconditions and by the same means as thosker and by
unlawful interference, provided thathe person reasonablyWhichthe personis privileged to defehis or her own property
believesthat the facts are such that the 3rd person would be prilfP™ real orapparent unlawful interference, provided that the per
legedto act in self-defense arbat the persor’intervention is Sonreasonably believes that the facts sueh as would give the
necessaryor the protection of the 3rd person. 3rd person the privilege to defend hishar own propertythat his

A . . her intervention is necessary for the protectiothef3rd per
(5) A person is privileged to use force against another if ﬂg n'sproperty and thathe 3rd person whose property the person
personreasonably believes that to use such force is necessary.

S b L rotectingis a member of his or her immediate family or heuse
preventsuch person fr(_)m committing suicide, but this pr|V|I.eg old or a person whose property therson has a legal duty to pro
doesnot extend to the intentional use of force intended or like, Mot or is a merchant and the actor is the merchamtiployee or
to cause death. agent. An dicial or adult employee or agent of a library is privi

(6) In this section “unlawful” meansither tortious or |egedto defend the property of the library in the manner specified
expresslyprohibited by criminal law or both. in this subsection.

History: 1987 a. 3991993 a. 4862005 a. 253 : : « ” : :
Judicial Council Note, 1988:Sub. (3) is amended by conformirgjerences to the (3) In this section “unlawful” meanseither tortious or

statutetitles as d&cted by this bill. [Bill 191-S] expresslyprohibited by criminal law or both.
Whena defendant testified that he did imdend to shoot or use force, he could not History: 1979 c. 2451981 c. 2701993 a. 486
claim self-defense. Cleghorn State55 Ws. 2d 466198 N.W2d 577(1972). Flight on the parbf one suspected of a felony does not, of itself, warrant the use

Sub.(2) (b) is inapplicable to a defendant if the nature of the initial provocation@ deadly force by an arrestingfioer, and it is only in certain aggravated circum
agun-in-handonfrontation of an intended victim by a self-identified robléder ~ Stanceghat a police dicer may shoot a fleeing suspect. Clarkiedonis,368 F
thesecircumstances the intended victim is justifiedtia use of force in the exercise Supp.544(1973).
of theright of self-defense. Ri. State55 Wis. 2d 713223 N.W2d 446(1974).

Whethera defendans’ beliefwas reasonable under subs. (1) and (4) depends, in

part,upon the parties’ personal characteristics and histories and whethevesrents SUBCHAPTERIV
continuous. State vJones147 Ws. 2d 806434 N.W2d 380(1989).
Evidenceof prior specific instances of violence that were known to the accused PENALTIES

may be presented to support a defense of self-defense. The evidence is not limited
to the accused’own testimonybut the evidence may not be extended to the point that
it is being ofered to prove that the victim acted in conformity with his or her viole e : : g
tendencies.State vDaniels, 160 Ws. 2d 85465 N.W2d 633(1991). "939.50 Classification of felonies. (1) Felonies in the stat
Imperfectself-defense contains an initial threshold element requiring a reasonadi€sare classified as follows:
belief that the defendant was terminatimgunlawful interference with his or her per
son. State vCamachol76 Ws. 2d 860501 N.W2d 380(1993). (a) Class A felony
Thereasonableness of a persobélief under sub. (1) is judged from the position (b) Class B felony
of a person of ordinary intelligence and prudence in the same situation as the defen c¢) Class C felony
ant,not a person identical to the defendant placed in the same situation as the defen
ant. A defendang psycho—-social history showiast violence toward the defendant d) Class D felony
is generally not relevant to this objective standard, although it may be relevant, as in(e) Class E feIony
spousahbuse cases, where thetors are the homicide victim and defendant. State
v. Hampton 207 Ws. 2d 369558 N.W2d 884(Ct. App. 1996). (f) Class F felony
Theright to resisunlawful arrest is not part of the statutory right to self-defense.
It is a common lavprivilege that is abrogated. StatdHobson218 Ws. 2d 350577 (g) Class G felony
N.W.2d 825(1998),96-0914 (h) Class H felony
While there is no statutory duty tetreat, whether the opportunity to retreat was i) Class | felon
availablegoes to whether the defendant reasonably believed the force used was nec( . y
essaryto prevent an interferenagith his or her person. A jury instruction to that ~ (2) A felony is a Clasé, B, C, D, E, FG, H, or | felony when
Sggigvg%s proper State W\enger225 Ws. 2d 495593 N.W2d 467(Ct. App. 1999), it is so specified in the statutes.
Whena defendant fails to establish a factual basis to sei$edefense, prior spe (3) Penalties for felonies are as follows:
cific acts of violence by the victitmave no probative value. The presentation of sub e ;
jectivetestimony by an accused, going to a belief that taking steps in self-defense wasga) For a Class A feIOI;.llefe _'mp”sonment'
necessanyis notsuficient for the admission of self-defense evidence. Statead, (b) For a Class B felonymprisonment not texceed 60 years.
2000WI App 275,240 Wis. 2d 162622 N.W2d 9 99-3071 -
Althoughintentionally pointinga firearm at another constitutes a violation of s, (C) For a Class C felonya fine not toexceed $100,000 or
941.20,under sub. (1) a person is privileged to point agjanother person in self- imprisonmentnot to exceed 40 years, or both.
defensédf the person reasonably believes that the threat of force is necessary to pre 5
vent or terminate what he or she reasonably believbs an unlawful interference. . (d) For a Class D femma fine not to exceed $100,000 or
Statev. Watkins, 2002 W1 101255 Wis. 2d 265647 N.W2d 244 00-0064 imprisonmentot to exceed 25 years, or both.
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(e) For a Class E felong fine not to exceed $50,000 or impris  (b) “Serious sex é&énse” means any of the following:

onmentnot to exceed 15 years, or both. 1. A violation, or the solicitation, conspiraayr attempt to
(f) Fora Class F felong fine not to exceed $25,000 or impriscommit a violation, of $.940.22 (2) 940.225 (1) (2), or (3),
onmentnot to exceed 12 years and 6 months, or both. 948.02(1) or (2), 948.025(1), 948.05 (1)or (1m), 948.055 (1)
(g) For a Class G felong fine not to exceed $25,000 or impris 948.06 948.07 948.075948.0§ 948.085948.11(2) (a) 948.12
onmentnot to exceed 10 years, or both. 0r948.13
(h) For a Class H felonw fine not to exceed $10,000 or impris 2. A violation, or the solicitation, conspiracy or attempt to
onmentnot to exceed 6 years, or both. c_ommita viole_lt_ion,_ under CH_B4Q 943 944 0r 948 other than a
(i) For a Class | felony fine not to exceed $10,000 or impris Violation specified in subdl, if the court determines that one of
onmentnot to exceed 3 years and 6 months, or both. the purposegor the conduct constituting the violation was for the
History: 1977 c. 1731981 c. 2801987a. 3325.64: 1993 a. 1941995 a. 691997  actor’'ssexual arousal or gratification.
a.283 1999 a. 1882001 a. 109 (2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (a) Except

asprovided in par(b), if a person is convicted of a seriosex
offenseor found not guilty of a serious sexXeise by reason of
mentaldisease or defect, the court meyaddition tasentencing

939.51 Classification of misdemeanors. (1) Misde-
meanorsn chs.939to 951 are classified as follows:

(a) Class A misdemeanor the person, placing the person probation orif applicable, com
(b) Class B misdemeanor mitting the person under 871.17 place the person difetime
(c) Class C misdemeanor supervisiorby the department if notice concerning lifetisuper
(2) A misdemeanor is a Class A, B or C misdemeanor whei$ion was given to the persamder s973.125and if the court
it is so specified in ch®39to0 951 determineghat lifetime supervision of the person is necessary to

(3) Penalties for misdemeanors are as follows: protectthe public.

(a) For a ClasA misdemeangra fine not to exceed $10,000 (b) A court may not place a person on lifetime supervision
or imprisonment not to exceed 9 months, or both. underthis section if the person was previously placed on lifetime

. ) supervisionunder this section for @arior conviction for a serious
im|c()tr)i)sanonr1gn%gﬁoBeTéZ%zn;%agg{/nsneopgtc&?\ exceed $1,000 Ofsexoffense or a prior finding afot guilty of a serious sexfefise

) y ) by reasorof mental disease or defect and that previous placement
_(c) ForaClass C misdemeanarfine not to exceed $500 or o jifetime supervision has not been terminated under(§)b.
imprisonmentnot to exceed 30 days, or both. (c) If the prosecutor is seeking lifetime supervision fpea

History: 1977 c. 1731987 a. 33%.64; 1997 a. 35 : ; e ) .
y ? sonwho is chaged with committing a serious seXerise speei

939.52 Classification of forfeitures. (1) Except as pro fiedin sub(l) (b) 2, the court shall direct that the tr'@frfact find
videdin s$5.946.86and946.87 forfeitures inchs.939to 951are  aspecialverdict as to whether the conduct constituting thense

classifiedas follows: wasfor the actols sexual arousal or gratification.
(a) Class A forfeiture. (3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to sub(4),
(b) Class B forfeiture. the period of lifetime supervision on which a person is placed
() Class C forfeiture. iléngsrr)t“r::lzbslgctlon shall begin at whichever of the following times
(d) Class D forfe_lture. (a) If the person is placed on probation for the serious sex
(e) Class E forfeiture. ) ~ offense,upon his or her dischge from probation.
(2) A forfeiture is a Class A, B, C, D or E forfeiture wheisit (1) |f the person is sentenced to prison for the serious sex
sospecified in chs939t0 951 offense,upon his or her dischge from parole or extended super
(3) Penalties for forfeitures are as follows: vision.

(a) For a Class Aorfeiture, a forfeiture not to exceed $10,000. (c) If the person is sentenced to prison for the serious sex
(b) For a Class B forfeiture, a forfeiture not to exceed $1,008ffenseand is being released from prisbecause he or she has
(c) For a Class C forfeiture, a forfeiture not to exceed $50€achedhe expiration date of his or heentence, upon his or her

(d) For a Class D forfeiture, a forfeiture not to exceed $206l€aserom prison.

(€) For a Class E forfeiture, a forfeiture not to exceed $25. (@) If the person has been committed to the department of
History: 1977 c. 1731981 c. 2801987 a. 1711987 a. 33%.64; 1989 a. 121 healthand family servicesinder s.971.17for the serious sex

offense,upon the termination of his or her commitment under s.
939.60 Felony and misdemeanor defined. A crimepun  971.17(5) or his or her dischge from the commitment under s.
ishableby imprisonment in the Wstonsinstate prisons is a felony 971.17 (6) whichever is applicable.
Everyother crime is a misdemeanor (e) If par. (a), (b), (c) or (d) does not applyupon the person

History: 1977 c. 418.924 (18) (e) ) beingsentenced for the serious sefeafe.
A statutory dfensepunishable by imprisonment of one year or less in an unspeci
fied place of confinement may result in confinement in a state prison and, therefore,(4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MAY BE

is a felony regardless of the classification of théeafe at the time of the statste’ IMPOSED. If a person is being sentenced for more than one convic
gggﬁ”ﬁgﬂgg’zfg‘sae)'- McDonald Douglas County Circuit CL00 Ws. 2d 569 tjon for a serious sex fEnse, the court may place the person on

o ' one period of lifetime supervision only A period of lifetime
939.61 Penalty when none expressed. (1) If a persoris Supervisiorordered for a person sentenced for nibag one con
convictedof an act or omission prohibited by statute and fofiction begins at whichever of the times specified in ¢8Jis the
which no penalty is expressed, therson shall be subject to a-for latest.
feiture not to exceed $200. (5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION;POW-

(2) If a person is convicted of a misdemeanor under state [BRSAND DUTIES OF DEPARTMENT. (a) A person placed on lifetime

for which no penalty is expressed, the person may be fined supervisionunder this section is subject to the control of_the
morethan $500 or imprisoned not more than 30 days or both.departmentunder conditions set by the court and regulations

(3) Common law penalties are abolished. establishedby the department that are necessary to protect the
History: 1977 c. 173 public and promote theshabilitation of the person placed on-life
time supervision.
939.615 Lifetime supervision of serious sex  offend - (am) The department may temporarily take a person on life
ers. (1) DeriNiTions. In this section: time supervision into custodyf the department has reasonable

(a) “Department” means the department of corrections.  groundsto believe that the person has violated a condition of regu
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lation of lifetime supervision. Custody under this paragraph may (e) A person filing a petition requesting terminatiorifeftime
lastonly as longas is reasonably necessary to investigate whetlseipervisionwho is entitled to a hearing under @@ 2. shall be
the person violated a condition or regulation of lifetisuervi examinedby a person who is either a physic@rma psychologist
sionand, if warranted, to refer the person to the approiate licensedunder ch455and who is approved by the coufthe phy
cutingagency for commencement of prosecution under(@)b. sicianor psychologist who conducts an examination under this
(b) The department shall clgara fee to a person placed o lifeparagraphshall prepare a report of his or her examination that
time supervision to partiallyeimburse the department for theéncludeshis or her opinion of whether the person petitioning for
costsof providing supervision and services. The department sHa&lfminationof lifetime supervision is a danger to publithe phy
setvarying rates for persons placed on lifetime supervisamsed sicianor psychologist shall file the report of his or her examination
on ability to pay and with the goal of receiving at least $1 per dayith the court within 60 days after completing the examination,
if appropriate, from each person placedlifetime supervision. andthe court shall provide copies of the report to the person filing
The department may decide not to dm fee while a person the petition and the district attorney who received a copy of the
placedon lifetime supervision is exempt as provided under parerson’spetition under pafc). The contents of the report shall
(c). The department shall collect moneys for the feesgeldlar be confidential until the physician or psychologisstifies at a
underthis paragraph and credit those morieythe appropriation hearingunder par(f). The person petitioning for termination of
accountunder s20.410 (1) (gh) lifetime supervision shall pay the cost of an examination required
(c) The department may decide not to ¢ean fee under par underthis paragraph.
(b) to any person placed on lifetime supervision while he or she (em) After it receives notification from the court under. jp@y

meetsany of the following conditions: 2., the department may prepare and submit to the court a report
1. Is unemployed. concerninga person who has filedpeetition requesting termina
2. s pursuing a fu”—time course of instruction approved kﬂpn Of ||fet|me SUperV|.S|0n. If the department prepa.res and.sub
the department. mits a report under this paragraph, the report shall include infor

3. Is undegoing treatmenapproved by the department andnation. qoncerning thepersorﬁ condqct .Wh”e on .Iifetime
is unable to work supervisionand an opinion as to whetHdetime supervision of
) the person is still necessary to protect the public. When a report

4. Has a statement from a physician certifying to the dep : :
mentthatthe person should be excused from working for mediacﬁtreparedmder this paragraph has been received by the court, the

reasons @(Burtshall, before the hearing under.fg8r, disclose theontents
) of the report to the attorney for the person who filed the petition
(6) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (&)  andto the district attorneyWhen the person who filed the petition

Subjectto par (b), a persorplaced on lifetime supervision underis not represented kn attorneythe contents shall be disclosed
this section may file a petition requesting that lifetime supervisiqg he person.

beterminated. A person shall file a petition requestergiina

tion of lifetime supervision with the court that ordered the lifetimg () A hearing on a petition requesting termination of lifetime
supervision. supervisionmay not be conducted until the person filing the-peti

) - . .. tion has been examined and a report of the examination has been
(b) 1. Aperson may not file a petition requesting terminatigijey a5 provided under pée). At the hearing, the court shall take

of lifetime supervision if he or she has been convicted of a CrifdGigenceit considers relevant to determining whether lifetime

thatwas committed d“““g the PeT'F’d of I|fet|me S”PerY'S"?”- supervisiorshould be continued becauke person who filed the

2. Aperson may not file a petition requesting termination gfetitionis adanger to the public. The person who filed the petition

lifetime supervision earlier thab years after the date on whichgndthe district attorney who received the petition under (oar

the period of lifetime supervision began. If a person fileg@tion may offer evidence relevant to thigsue of the pers@idangerous

requestingermination of lifetime supervision at any time earliehessand the continued need for lifetime supervision.

than15 years after the date on which the pedblfetime super (g) The court may grant a petition requesting termination of

vision began, the court shall deny the petition without a hear'qﬂeﬁme supervision if it determines after a hearing under(par

(c) Upon receiving a petition requesting termination of lifey 51 ifetime supervision is no longer necessary to proteqpibe
time supervision, the court shall send a copy of the petitidheto |;. P g "y to protegp

district attorney responsible for prosecuting the serious sex
offensethat was the basis for the order of lifetismigpervision. . . g .
Upon receiving a copy of a petition sentttom or her under this 'S denied after a hearing under @, the person magot file a
paragraph.a district attorney shall conduct a criminal history®UPSequenpetition requesting termination of lifetime supervision
recordsearch to determine whether the perisam been convicted UNtil at least 3 years have elapseace the most recent petition
of a criminal ofense that was committed durittgeperiod of life  Wasdenied.
time supervision. No later than 30 dafterthe date on which he (i) If the court grants a petition requestiegmination of life
or she receives the copy of the petition, the district attorney sHime supervision and the person is registered with the department
reportthe results of the criminal history record search to the coufiders.301.45 the court may also order that the person is no lon
andmay provide a written response to the petition. gerrequire_d to comply with the reporting requirements under s.

(d) After reviewing the report of the district attorney submitted01.45 This paragrapbioes not apply to a person who must-con
underpatr (c) concerninghe results of a criminal history recordtinue to comply with the reportingequirements for life under s.
searchthe court shall do whichever of tf@lowing is applicable: 301.45(5) (b)or for as long as he or she is in this state usder

1. If the report of the district attorney indicates thatgbeson 301.45(5m) (b)
filing the petition has been convicted of a crimindieoke that (7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME
wascommitted during the periatf lifetime supervision, the court SUPERVISION. (@) No persoplaced on lifetime supervision under
shalldeny the persos’petition without a hearing. t_hls_sectlon may knowmgl_y violata condition or regulation of
2. If the report of the district attorney indicates thatitaeson lifetime supervision establishdxy the court or by the department.

filing the petition has not been convicted of a criminiénde that ~ (b) 1. Except as provided in sul2d.whoever violates pa(a)
wascommitted during the periadf lifetime supervision, the court is guilty of a Clas#\ misdemeanor
shall order theperson to be examined under.gga}, shall notify 2. Whoever violates pafa) is guilty of a Class | felony if the
the department that may submit a report under pgm) and sameconduct that violates pda) also constitutes a crime that is
shall schedule a hearing on the petition to be conductguicas a felony:
vided under par(f). History: 1997 a. 2751999 a. 389; 2001 a. 1092005 a. 277

(h) If a petitionrequesting termination of lifetime supervision
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939.616 Mandatory minimum sentence for child sex enhancementThe court may not place the defendant on proba
offenses. (1) If a person is convicted of a violation of s. 948.0%on.

(1) (b) or(c) or 948.025 (1) (a), the court shall impose a bifurcatedHistory: 1993 a. 972001 a. 1092005 a. 433.17; Stats. 2005 s. 939.619.
sentenceinder s973.01 The term of confinement in prison por

tion of the bifurcated sentence shall be at least 25 y@drerwise 939.62 Increased penalty for habitual criminality

the penaltiesfor the crime applysubject to any applicable penalty(1) If the actor is a repeatas thaterm is defined in sul§2), and

enhancement. the present conviction is for any crinfer which imprisonment
NOTE: The cites ae to s. 948.02 (1) (b) or 948.025 (1) (a) as affected20p5 ~maly be imposed, except for an escape und@46.42or a failure
Wis. Act 430. See the notes (o ss. 948.02 (1) and 948.025 (1). to report under s946.425 the maximum term of imprisonment

(2) If aperson is convicted of a violation of s. 948.02 (1) (ddrescribecby law for that crime may be increased as follows:
or 948.025 (1) (ag), the court shall impose a bifurcated sentencga) A maximum term of imprisonment of one year or less may
unders.973.01 The term of confinement in prisportion of the paincreased to not more than 2 years
bifurcatedsentence shall be at le&syears. Otherwise the penal i

tiesfor the crime applysubject to any applicable penadtyhance (b) A maximum term of imprisonment of more than one year

but not more than 1@ears may be increased by not more than 2

ment. . h -C :
NOTE: The cites ae o s. 948.02 (1) (d) or 948.025 (1) (ag) as affecte®b@5 yearsif the prior convictions were f_or_ misdemeanors and by not
Wis. Act 430 See the notes to ss. 948.02 (1) and 948.025 (1). morethan 4 years if the prior conviction was for a felony
(3) Thissection does not apply if 839.62 (2m) (cppplies. (c) A maximum ternof imprisonment of more than 10 years
NOTE: This section was ceated as $939.617 by2005 Ws. Act 430and  may be increased by not more than 2 years if the prior convictions
renumbered by the revisor under s. 13.93 (1) (b). werefor misdemeanors and by nobre than 6 years if the prior

History: 2005 a. 43G.1; s. 13.93 (1) (b). convictionwas for a felony

939.617 Minimum sentence for certain child  sex (2) Theactor is a repeatertifie actor was convicted of a felony
offenses. (1) Except as provided in sulfg) and(3), if a person duringthe 5-year period immediately preceding thenmission
is convicted of a violation of 948.05 948.075 or 948.12 the  Of the crime for whictthe actor presently is being sentenced, or
courtshall impose a bifurcated sentence unde73.01 The term if the actowas convicted of a misdemeanor on 3 separate occa
of confinement in prison portion of thefurcated sentence shall sionsduring that same period, which convictions remain of record
beat least 5 years for violations ofgl8.050r948.075and 3 years andunreversed. It is immaterial that sentence was stayed, with
for violations of s948.12 Otherwise the penalties for the crimeheldor suspended, or that the actor was pardoned, unless such par
apply, subject to any applicable penalty enhancement. don was granted on 'the ground [uhocence. In computing the

(2) If a person is convicted of a violation 0948.05948.075  Preceding-year period, time which the actor spent in actuai con
or 948.12 the court may impose a sentence that is less than §gmentserving a criminal sentence shall be excluded.

sentencerequired under sul(1), or may place the persam (2m) (a) In this subsection:
probation,only if the court finds that the best interesftshe corn 1m. “Serious child sex &&nse” means any of the following:
munity will be served and the public will not be harmed and if the 5. A violation of $948.02948.025948.05 948.055948.06
courtplaces its reasons on the record. 948.07 948.08 948.085 or 948.0950r 948.300r, if the victim
(3) This sectiondoes not apply if the feinder was under 18 wasa minor and the convicted perseas not the victing parent,
yearsof age when the violation occurred. aviolation of 5.940.31
History: 2005 a. 433 b. A crime at any time under federal law or the law of any

otherstate grprior to July 16, 1998, under the law of this state that

939.618 Mandatory minimum sentence for repeat seri - is comparable to a crime specified in subrh. a.

ous sex crimes. (1) In thissection, “serious sex crime” means -~ . .
aviolation of $.940.225 (L)or (2). 2m. “Serious felony” means any of the following:

a. Any felony under £961.41 (1)(1m)or(1x) that is a Class

(2) (2) Except as provided in pab), if a persorhas one or , B, or C felony qarif the felony wasommitted before February

more prior convictions for aerious sex crime and subsequentl . . . .
commits a serious sex crime, the court simafiose a bifurcated = 2003, that isor was punishable by a maximum prison term of
sentencainder s973.01 The term of confinement in prison por 30 Yéars or more.
tion of a bifurcated sentenémposed under this subsection may am. A crime under £61.65
not be less than 3 years and 6 months oluerwise the penalties b. Any felony under £940.09 (1) 1999 stats., €43.23 (1m)
for the crime applysubject to any applicable penalty enhancer (1r), 1999 stats., €48.35 (1) (bpr(c), 1999 stats., or 948.36
ment. The court may not place the defendant on probation. 1999 stats., or s940.01, 940.02 940.03 940.05 940.09 (1c)
(b) If a person has one or more prior convictions for a violatié0.16 940.19 (5) 940.195 (5) 940.21 940.225 (1)or (2),
of 5.940.225 (1)or for a comparable crime undederal law or 940.305 940.31, 941.327 (2) (b) 4.943.02 943.10 (2)943.23
the law of anystateand subsequently is convicted of a violatiorf1g), 943.32 (2)946.43 (1m)948.02 (1)or (2), 948.025948.03
of s.940.225 (1) the maximum term of imprisonment for the(2) (a) or (c), 948.05 948.06 948.07 948.075 948.08 948.085
violation of 5.940.225 (1)s life imprisonment without the possi or 948.30 (2)
bility of parole or extended supervision. c. The solicitation, conspiracy or attempt, unde®39.3Q
History: 1993 a. 97227, 1997 a. 3262001 a. 1092005 a. 2712005 a. 43%.  939.310r 939.32 to commit a Class A felony

16; Stats. 2005 s. 939.618. ) .
d. A crime at any time under federal law or the law of any

939.619 Mandatory minimum sentence for repeatseri - Otherstate orprior toApril 28, 1994, under the law of this state
ous violent crimes. (1) In this section, “serious violent crime” that is comparableo a crime specified in this sub2m. a, am,
meansa violation of $940.030r 940.05 - OrC.

(2) If a person has one or mqméor convictions for a serious  (b) The actor is a persistent repeater if one of the following
violent crime or a crime punishable by life imprisonment and suBPplies:
sequentlycommits aserious violent crime, the court shall impose 1. The actor has been convicted of a serious felony on 2 or
a bifurcated sentence under9§.3.01 The term of confinement moreseparate occasions at any time precethiegserious felony
in prison portion of a bifurcated sentence imposed under this stdr which he or she presently is being sentengsdler ch973,
sectionmay not be less than 3 yearsd 6 months, but otherwisewhich convictions remain of record and unreversed ahthe 2
the penaltiesfor the crime applysubject to any applicable penaltyor more previous convictions, at least one conviction occurred
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beforethe date of violation of déast one of the other felonies fort A ?ulijllty rf)ltﬁa \flviﬂtwua Specifictadmissior; hto reneatter allet;llat)t/ior:‘sB ;nﬁtz'fsuﬁ
H H : 0 estaplis € TacCts necessary to Impose the repeater penailty e earZim-
which the actor was previously convicted. mermann]185 Ws. 2d 549518 N.W2d 303(Ct. App. 1994).

2. The actohas been convicted of a serious child séxrsfe Whena defendant does not admit to habitual criminatiitg state must prove the
on at least one occasion at any time precedindale of violation allegedrepeater status beyond a reasonable doubt. Sfakerault, 187 Ws. 2d
of the serious child sex fehseyfor er?ich he o% she presently jg2> 522 N-W2d 263(Ct. App. 1994).
. L e p . y A commitment under the Sex Crimes LaW. 975, is not a sentence under sub. (2).
being sentenced under cl873 which conviction remains of statev. Kruzycki, 192 Ws. 2d 509531 N.W2d 429(Ct. App. 1995).

recordand unreversed. Sub. (2m) (b) isonstitutional. It does not violate the guaranty against cruel and
: P f unusual punishment, the principal of separatibpowers, or the guaranty of equal
(bm) For purposes of countingcanviction under pab), it o giecion. State vLindsey 203 Ws. 2d 423554 N.W2d 215(Ct. App. 1996),

is immaterial that the sentence for theevious conviction was 95-3392
stayed,withheld or suspended, or that the actor wasloned, A conviction for purposesf sub. (2) occurs when the judgment of conviction
i unders. 972.13 is entered, not the date that guilt is found. MikiState212 Ws.
unlessthe pardon yvas gran}ed on the ground of |nn_ocer'1ce. 20859 569 N.W2d 765(CH. App. 1997)96-2703
(c) If the actor is a persistent repeatire term of imprison  Section973.13 commands that all sentences in excess of that authorized by law be
mentfor the fe|0ny for which the persistent repeater presen“ngclaredvoid, including the repeater portion of a sentence. Prior postconviction
bei d d 873is life i . ith h motionsthat failed to challenge the validity of the sentence do not bar seeking relief
€ing s.(?ntence under cB73is life 'mpr.|3.0nmem without the from faulty repeater sentences. StatElowers,221 Ws. 2d 20586 N.W2d 175(Ct.
possibility of parole or extended supervision. App. 1998),97-3682
. L . . . . Sub.(2m) (b) does not violate constitutional equal protection requiremgtdse
(d) If a priorconviction is being considered as being covergdgoci’ 222 wis. 2d 586587 N.W2d 914(Ct. App. 1998)97-3265
underpat (a) 1m. bor2m. d.as comparable to a felony specified whenthe statehaged the defendant as a repeater under subs. (1) (c) and (2), then

underpar (a) 1m. aor2m. a, am, b., orc., the conviction may chargedhe defendant as a repeater under sub. (2m) inftrenation, it abandoned
the earlier chages and could not resurrect them when the lattegehaoved to be

be counted as a prior conviction under.i{aj only if the court inaiid. State vThoms 228 Ws. 2d 868599 N.W2d 84(Ct. App. 1999)98—-3260
determinesbeyond a reasonable doubt, that the violation relatingconfinementime spent on various parole holds qualifies as actual confinement
icti i ifi rvinga criminal sentence thereby extending the 5—year period under sub. (2). State
to tgat COhVIZCtIOH WOU'% COﬂStI.t;Jte a fglong;pemfl%d IUhder.l]’. p%ﬁPrice,ZSl Wis. 2d 229604 N.W2d 898(Ct. App. 1999)99-0746
(@) Im. a.or2m. a, am, b., orc. if committed by an adult in this ™ j3i{time served as a condition of probation is time spent in confinement under sub.
state. (2) and is excluded from calculating the statsitéhe period. State Crider 2000
: . « ” Gyt » WI App 84,234 Ws. 2d 195610 N.W2d 198 99-1158
(3) In th|s_sect|0n felony” and “misdemeanor” have the fol Becauses. 941.29 (2m), the secondesfse felon in possession of a firearm statute,
lowing meanings: definesan additional element to the crime in s. 941.29 (2), felon in possession of a
; f ; ; jrearm, it creates a separatdefse, and not a penalty enhaneadwill support the
(&) In case of crimes committed in this state, the terms do ri@rfllicationof this section. State Gibson, 2000 W1 App 20238 Ws. 2d 547618
includemotor vehicle denses under ch841to349and ofenses N.w.2d248 99-2612

handledthrough proceedings in the court assigned to exercisé circuit court may not determine the validity of a prior conviction during an

TN ; enhancedsentencing proceeding predicated on the prior conviction unless the
JUHSdlcnon underchs.48 and938, but otherwise have the mean offenderalleges that a violation of the right to a lawyer occurred in the prior convic

ings designated in ©£39.60 tion. The ofender may use whatever means are available to challenge the other con
. : H LAt viction in another forum, and if successful, seek to reopen the enhanced sentence.
(b) In case of crimes committed in other juriSiCiONE  giarey Hahn, 2000 Wi 18, 238 Ws. 2d 889618 N.W2d 528 99-0554
termsdo not include those crimes which are equivalent to motofwhentwo penalty enhancers are applicable to the same crime, the length of the sec

vehicle offenses under ch841 to 349 or to ofenses handled ondpenalty enhancer is based on the maximum term for thechaseas extended

e : ica inriedintinRY the first penalty enhanceState vQuiroz, 2002 W1 App 5251 Ws. 2d 245641
throughproceedingén the court assigned to exercise jurISdICtIOHN_W_2d715 01-1549

underchs.48 and 938 Otherwise, felony means a criméich For purposes of applying this section, the definition of “crime” in s. 939. 16bas

underthe laws of that jurisdiction carries a prescribed maximugyctwhich is prohibited by state law and punishable by fine or imprisonment or both”
penaltyof imprisonment in a prison or penitentiary for grear ',ilpgpg'(;gag?;?,@?;ﬁ%zggjg",3R,fv‘;':f;lgg%i"_gg‘goa“d 951. Seateum, 2002 Wi

ormore. Misdemeanor means a crime which does not carry a prén uncertified copy of a prior judgment of conviction may be used to prove-a con
scribedmaximum pena|ty siitient to constitute it a fe|0ny and vicéed defendagg Sfjagus_as a habitual crimindlhe rules %f evidence do nfot ﬁppr:y
; ; : : to documents déred during a circuit cous’presentence determination of whether
'n(:l_UdescnmeS punlshable Only by a fine. aqualifying prior conviction exists. The state lias burden of proof and mustef
History: 1977 c. 4491989 a. 851993 a. 289483 486, 1995 a.77, 448 1997  proofbeyond a reasonable doubt of the conviction. St&awnders, 2002 W1 107,
a. 219283 295, 326, 1999 a. 3285, 188 2001 a. 1092005 a. 14277. 255Wis. 2d 589649 N.W2d 263 01-0271
Cross-reference: For procedure, see$73.12 A defendant admission that an out-of-state crime is a serious felony does not
Imposition of a 3-year sentence as a repeater neascruel and unusual even relievea court of its obligation to make an independent determinatidhat issue.
thoughthe conviction involved the stealing of 2 boxes of camdijchcarried a maxi  Thetrial courts failure to make that finding did not prevent the appellate court from
mumsentence of 6 months. HansoState48 Wis. 2d203 179 N.W2d 909(1970). makingit. State vCollins, 2002 WI App 177256 Wis. 2d 697649 N.W2d 325
A repeater chae must be withheld from the jusyknowledge since it is relevant 01-2185 e
only to sentencing. Mulkovich. \Btate;73 Ws. 2d 464243 N.W2d 198(1976). 66851?(125?;)95 constitutional State vRadke, 2003 WI 259 Ws. 2d 13657 N.W2d
seﬁ{‘;ﬁiggt'ﬁ{,‘pﬂé‘gr'zﬁg ee”rf}',g’nec’;',‘ﬁgﬁf ?SrTL%“Zﬁhgﬂgﬁﬁgximum Sl)élr?gnce A defendant convicted of a second or subsequent OWI is subject to the penalty

vacatedas an abuse of sentencing discretion. Statamris, 119 Ws. 2d 612350  enhancementgrovided for in both ss. 346.65 (2) and 939.62, if the application of
N.W.2d 633(1984) ’ eachenhancer is based on a separate and distinct prior conviction or convictions.
o « " . A . tev. Delaney 2003 WI 9,259 Wis. 2d 77658 N.W2d 416 01-1051
In sub. (2), “convicted of a misdemeanor on 3 separate occasions” requires 3 S§'E% defendantyconvicted ofsecond or qubsequent contrt?lled substarfeass is
gegin;gsg?\lmve\}ggoéiﬁ?fégf)eparate court appearances. . Stitteock, 119 Wis. 2d subject to the penalty enhancements provided for in bo888s52and 961.48 (2)
’ ) Co g ) ) if the application of each enhancer is based on a separate and distinct prior conviction
A courts acceptance of a guilty plea or verdict idisigint to trigger theoperation o convictions. State Waxey 2003 WI App 94264 Ws. 2d 878663 N.W2d 811,
of this section; completion of sentencing is not a prerequiSitate viWimmer, 152 g5_1171
Wis. 2d 654 449 N.W2d 621(Ct. App. 1989). - In determining whether a priorfehse was a serious child sefeofse under sub.
Felony convictions entered following a waiver from juvenile court are a propgpm)a court may apply an elements only test but may also conduct a comparable anal
basisfor a repeater allegation. Statekastner156 Ws. 2d 371457 N.W2d 331  ysisby considering whether the defendamibnduct under the statute governing the
(Ct. App. 1990). prior conviction would constitute a felony under the current statute. Stateld,
Sub.(1) is applicable when concurrent maximum sentences are imposed fer m@003WI App 179,266 Ws. 2d 872668 N.W2d 823 02-2242
ple ofenses. Consecutive sentences are not required. Sbateis,165 Ws. 2d78
477N.W.2d 307(Ct. App. 1991). . )
For offenses under ch. 161 [now ch. 961], the court may apply s. 961.48 or 939.% 9.621 Increased penalty f(.)r certain domestlc_abuse
butnot both. State.\Ray 166 Wis. 2d 855481 N.W2d 288(Ct. App. 1992). offenses. If a person commits aact of domestic abuse, as
Eachconviction for a misdemeanor constitugetseparate occasion” for purposesdefinedin s.968.075 (1) (agnd the actonstitutes the commission
of sub. (2). State.Hopkins, 168 Ws. 2d 802484 N.W2d 549(1992). of a crime, the maximum term of imprisonment for that crime may

Enhancemenotf a sentence under this section does not violate diedyardy i : : B .
Statev, James169 Ws. 2d 490485 N.W2d 436(Ct. App. 1992). beincreased by not more than 2 years if the crime is committed

This section does not grant a trial court authority to increase a punitive sanctionq_&ring the _72 _hours immediately _fOHOWing an arrest for a demes
contemptof court. State. Carpenterl79 Ws. 2d 838508 N.w2d 69(Ct. App.  tic abuse incident, as set forth in968.075 (5) The 72—hour
1993). periodapplies whether or not there has been a waiver byidtie

The state is chajed with proving a prior conviction and that it lies within the [ . .
5-yeamindow of sub. (2). State Goldstein182 Ws. 2d 251513N.w.2d 631(Ct.  Unders.968.075 (5) (c) The victim of the domestic abuse crime

App. 1994). doesnot have to be the same as the victim of the domestic abuse

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20973
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20973
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)1m.b.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.d.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)1m.a.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.a.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.am.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.b.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.c.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)1m.a.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.a.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.am.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.b.
https://docs.legis.wisconsin.gov/document/statutes/2005/939.62(2m)(a)2m.c.
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20341
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20349
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/939.60
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20341
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20349
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1989/85
https://docs.legis.wisconsin.gov/document/acts/1993/289
https://docs.legis.wisconsin.gov/document/acts/1993/483
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/448
https://docs.legis.wisconsin.gov/document/acts/1997/219
https://docs.legis.wisconsin.gov/document/acts/1997/219
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/1997/295
https://docs.legis.wisconsin.gov/document/acts/1997/326
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/acts/1999/85
https://docs.legis.wisconsin.gov/document/acts/1999/188
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2005/14
https://docs.legis.wisconsin.gov/document/acts/2005/277
https://docs.legis.wisconsin.gov/document/statutes/973.12
https://docs.legis.wisconsin.gov/document/courts/48%20Wis.%202d%20203
https://docs.legis.wisconsin.gov/document/courts/179%20N.W.2d%20909
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20464
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20198
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20612
https://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%20633
https://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%20633
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20664
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20664
https://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%20647
https://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20654
https://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20654
https://docs.legis.wisconsin.gov/document/courts/449%20N.W.2d%20621
https://docs.legis.wisconsin.gov/document/courts/156%20Wis.%202d%20371
https://docs.legis.wisconsin.gov/document/courts/457%20N.W.2d%20331
https://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%2078
https://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20307
https://docs.legis.wisconsin.gov/document/courts/166%20Wis.%202d%20855
https://docs.legis.wisconsin.gov/document/courts/481%20N.W.2d%20288
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%20802
https://docs.legis.wisconsin.gov/document/courts/484%20N.W.2d%20549
https://docs.legis.wisconsin.gov/document/courts/169%20Wis.%202d%20490
https://docs.legis.wisconsin.gov/document/courts/485%20N.W.2d%20436
https://docs.legis.wisconsin.gov/document/courts/179%20Wis.%202d%20838
https://docs.legis.wisconsin.gov/document/courts/508%20N.W.2d%2069
https://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%20251
https://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20631
https://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20549
https://docs.legis.wisconsin.gov/document/courts/518%20N.W.2d%20303
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20125
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20125
https://docs.legis.wisconsin.gov/document/courts/522%20N.W.2d%20264
https://docs.legis.wisconsin.gov/document/courts/192%20Wis.%202d%20509
https://docs.legis.wisconsin.gov/document/courts/531%20N.W.2d%20429
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%20423
https://docs.legis.wisconsin.gov/document/courts/554%20N.W.2d%20215
https://docs.legis.wisconsin.gov/document/courts/95-3392
https://docs.legis.wisconsin.gov/document/courts/212%20Wis.%202d%20859
https://docs.legis.wisconsin.gov/document/courts/212%20Wis.%202d%20859
https://docs.legis.wisconsin.gov/document/courts/569%20N.W.2d%20765
https://docs.legis.wisconsin.gov/document/courts/96-2703
https://docs.legis.wisconsin.gov/document/courts/221%20Wis.%202d%2020
https://docs.legis.wisconsin.gov/document/courts/586%20N.W.2d%20175
https://docs.legis.wisconsin.gov/document/courts/97-3682
https://docs.legis.wisconsin.gov/document/courts/222%20Wis.%202d%20586
https://docs.legis.wisconsin.gov/document/courts/587%20N.W.2d%20914
https://docs.legis.wisconsin.gov/document/courts/97-3265
https://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20868
https://docs.legis.wisconsin.gov/document/courts/599%20N.W.2d%2084
https://docs.legis.wisconsin.gov/document/courts/98-3260
https://docs.legis.wisconsin.gov/document/courts/231%20Wis.%202d%20229
https://docs.legis.wisconsin.gov/document/courts/604%20N.W.2d%20898
https://docs.legis.wisconsin.gov/document/courts/99-0746
https://docs.legis.wisconsin.gov/document/courts/234%20Wis.%202d%20195
https://docs.legis.wisconsin.gov/document/courts/610%20N.W.2d%20198
https://docs.legis.wisconsin.gov/document/courts/99-1158
https://docs.legis.wisconsin.gov/document/courts/238%20Wis.%202d%20547
https://docs.legis.wisconsin.gov/document/courts/618%20N.W.2d%20248
https://docs.legis.wisconsin.gov/document/courts/618%20N.W.2d%20248
https://docs.legis.wisconsin.gov/document/courts/99-2612
https://docs.legis.wisconsin.gov/document/courts/238%20Wis.%202d%20889
https://docs.legis.wisconsin.gov/document/courts/618%20N.W.2d%20528
https://docs.legis.wisconsin.gov/document/courts/99-0554
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%20245
https://docs.legis.wisconsin.gov/document/courts/641%20N.W.2d%20715
https://docs.legis.wisconsin.gov/document/courts/641%20N.W.2d%20715
https://docs.legis.wisconsin.gov/document/courts/01-1549
https://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20868
https://docs.legis.wisconsin.gov/document/courts/648%20N.W.2d%20496
https://docs.legis.wisconsin.gov/document/courts/01-0230
https://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20589
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20263
https://docs.legis.wisconsin.gov/document/courts/01-0271
https://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20697
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20325
https://docs.legis.wisconsin.gov/document/courts/01-2185
https://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%2013
https://docs.legis.wisconsin.gov/document/courts/657%20N.W.2d%2066
https://docs.legis.wisconsin.gov/document/courts/657%20N.W.2d%2066
https://docs.legis.wisconsin.gov/document/courts/01-1879
https://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%2077
https://docs.legis.wisconsin.gov/document/courts/658%20N.W.2d%20416
https://docs.legis.wisconsin.gov/document/courts/01-1051
https://docs.legis.wisconsin.gov/document/courts/264%20Wis.%202d%20878
https://docs.legis.wisconsin.gov/document/courts/663%20N.W.2d%20811
https://docs.legis.wisconsin.gov/document/courts/02-1171
https://docs.legis.wisconsin.gov/document/courts/266%20Wis.%202d%20872
https://docs.legis.wisconsin.gov/document/courts/668%20N.W.2d%20823
https://docs.legis.wisconsin.gov/document/courts/02-2242
https://docs.legis.wisconsin.gov/document/statutes/2005/968.075(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/968.075(5)
https://docs.legis.wisconsin.gov/document/statutes/2005/968.075(5)(c)

13 Updated 05-06Wis. Stats. Database CRIMES—GENERALLY 939.645

incidentthat resulted in tharrest. The penalty increase under this 2. The solicitation, conspiracy or attempt, unde®39.3Q

sectionchanges the status of a misdemeanor to a felony 939.310r 939.32 to commit a ClasA felony.
History: 1987 a. 3461995 a. 304 i
Whentwo penalty enhancers are applicable to the same crime, the length of the 3. Any misdemeanor under 840.19 (1) 940.225 (3m,)

ondpenalty enhancer is based on the maximum term for thechaseas extended §%ﬁ),32(2), 940.42 940.44 941.20 (1)941.23 941.235941.24
by the first penalty enhanceState vQuiroz, 2002 WI App 5251 Ws. 2d 245641 or 941.38 (3)

N.W.2d715 01-1549 (2) If a personcommits a violent crime in a school zone, the
939.63 Penalties; use of a dangerous weapon. (1) If a maximumterm of imprisonment is increased as follows:

personcommits a crime while possessing, using or threatening to(8) If the violent crime is a felonythe maximum term of
usea dangerous weapon, the maximum term of imprisonment pf@Prisonments increased by 5 years.

scribedby law for that crime may be increased as follows: _(b) I_f the viole_nt_ crime is a misdemeantre maximum term
(2) The maximum term of imprisonment for a misdemean® imprisonment is increased by 3 monéimsl the place of imprs
may be increased by not more than 6 months. onmentis the county jail.

(b) If the maximum term of imprisonment for a felony is more (3) (a) In addition to any other penalties that may apply to the
than5 years or is a life term, the maximum term of imprisonmeffime under sub(2), thecourt may require the person to complete
for the felony may be increased by not more than 5 years. 100 hours of community service work for a public agency or a

() If the maximum term of imprisonment for a felony is mor onprofitcharitable aganization. The court shahsure that the
than 2 years, but not morthan 5 years, the maximum term Ogefepdants_prowded a written statement of the terms of the-com
imprisonmentior the felony may be increased bgt more than MUNity service order Any oganizationor agency acting in good
4years. faith to which a'defenc.iant is aSS|gneq .un.der. an prder under this

(d) The maximum term of imprisonment for a felony not s’pecgaragraphhas immunity _from any _CIVI| Ile_lblllty in excess of
fied in par (b) or (c) may be increased byot more than 3 years 25,000for acts or omlsspns by or |mpactmg on the defendant.

" (b) The court shall not impose the requiremerder par(a)

(2) The increased penalty provided in this section does n@tize cqurt determines that the person would pose a threat-to pub
apply if possessingusing or threatening to use a dangeroq& safety while completing the requirement.

nis an ntial element of the crim s . . . .
weaponis an essential element of the crime ged (4) This section provides for the enhancemeithe penalties

(3) This section applies onlyo crimes specified under chs. o jicapiefor the underlying crimeThe court shall direct that the

939t0 951 and961L ' 3 . - : o
History: 1979 c. 14 1981 c. 2121987 . 333,64 1995 a. 4482001 a. 109 trier of fact find a special verdict as to all of the issues specified

The fact that the maximum term for a misdemeanor may exoeed/ear under in SUb(z)
sub.(1) (a) 1. does not upgrade the crime to felony status. S@enter 121 Ws. History: 1995 a. 222001 a. 1092005 a. 277
2d 118, 357 N.W2d 555(1984).
Possessioencompasses both actual and constructive possessiprofle a  939.645 Penalty; crimes committed against certain
violation of this section, the state must prove that the defendant possessed the wi ;
to facilitate thepredicate dense. State.\Peete185 Ws. 2d 255517 N.W2d 149 eﬁg‘g‘me Olj property . (1) If.a per;on doe,s all of tﬁellowmg’,
(1994). See also State Moward 211 Ws. 2d 269564 N.W2d 753(1997),95-0770  the penalties for the underlying crime are increaaegrovided in
An automobile may constitute a dangerous weapon under s. 939.22 (10).. Stagt\.(2):
Bidwell, 200 Ws. 2d 200546 N.W2d 507(Ct. App. 1996). . .
UnderPeetethere is sticient evidence of possession if the evidence allows-a rea (@) Commits a crime under ct#39to 948
sonablejury to find beyond a reasonable doubt that the defendant possessed a dange(y) Intentionally selects the person against whom the crime

ousweapon in order to use it or threaten to use it, even if the defendant did not B f .
or threaten to use it in the commission of the crime. St&eage, 2000 WI App 267, Lljﬁgderpar (a) is committed or selects the property that is damaged

240Wis. 2d 276622 N.W2d 285 99-2015 or otherwise dected by the crime under p&) in whole or in part

Whentwo penalty enhancers are applicable to the same crime, the length of the Betcauseof the actors belief or perception regarding the race
ondpenalty enhancer is based on the maximum term for thechaseas extended L E i . . ; . !
by the first penalty enhanceState vQuiroz, 2002 WI App 5251 Ws. 2d 245641 religion, color, disability sexual orientationpational origin or

N.W.2d 715 01-1549 ancestryof that person or the owner or occupant of that property
whetheror not the actds belief or perception was correct.

939632 Peni_iltles; V|0|ent crime In a SChOOl zone. (2) (a) If the Crime Committed under SL(G_) is Ordinarily a

(1) In this section: misdemeanoother than a Class A misdemearibe revised max

(a) “School” means a public, parochial or private school thahum fine is $10,000 and the revised maximum term of imprison
providesan educational program fone or more grades betweermentis one year in the county jail.
gradesl and 12 andhat is commonly known as an elementary (p) |f the crime committed under suft) is ordinarily a Class
school,middle school, junior high school, senior high school gf misdemeangtthe penaltyincrease under this section changes
high school. the status of the crime to a felomyd the revised maximum fine
(b) “School bus” has the meaning given i1340.01 (56) is $10,000 and the revised maximum term of imprisonment is 2
(c) “School premises” means any school building, groundggars.
recreatiorarea or athletic field or any other property ownestd (c) If the crime committed under suli) is a felonythe maxi

or operated for school administration. mumfine prescribed biaw for the crime may be increased by not
(d) “School zone” means any of the following: morethan $5,000 and the maximum term of imprisonment pre
1. On the premises of a school. scribedby law for the crime may be increased by not more than
5years.

2. Within 1,000 feet from the premises of a school. ) ) i )
P (3) Thissection provides for the enhancemefiithe penalties

3. On a school bus or public transportation transporting Stéi'pplicablefor the underlying crimeThe court shall direct that the

dents to and from a public or private school. . trier of fact find a special verdict as to all of the issues specified
3m. At school bus stops where students are waiting forir‘?‘sub.(l).

SChOOl?US or are_bemg dropped & a school b_us. (4) This section does not apply to any crime if proof of race,
(e) “Violent crime” means any of the following: religion, color, disability sexual orientationnational origin or
1. Any felony under $940.01 940.02 940.03 940.05 ancestryor proofof any persors perception or belief regarding
940.09(1c), 940.19 (2)(4) or(5), 940.21,940.225 (1)(2) or (3), another’'srace, religion, colgr disability sexual orientation,
940.305 940.31, 941.20 941.21 943.02 943.06 943.10 (2) nationalorigin or ancestry is required for a conviction for that
943.23(1g), 943.32 (2)948.02 (1)or (2), 948.025948.03 (2) (@) crime.
or(c), 948.05 948.055 948.07 948.08 948.085 0r948.30 (2) History: 1987 a. 3481991 a. 2912001 a. 109
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Whentwo penalty enhancers are applicable to the same crime, the length of the seé/hile attempted aggravated batteryn@t an included crime of aggravated battery
ondpenalty enhancer is based on the maximum term for thechaseas extended undersub. (1), it is under sub. (4). The reducedghaloesot put the defendant in
by the first penalty enhanceBtate vQuiroz, 2002 WI App 5251 Ws. 2d 245641  doublejeopardy Dunn v State55 Wis. 2d 192197 N.W2d 749(1972).
N.W.2d 715 01-1549 Undersub. (1), the emphasis is on the proof, not the pleading, and the “stricken
The “hate crimes” laws. 939.645, does not unconstitutionaflfringe upon free  word test” stated ifEastway vState 189 Ws. 56, isnot incorporated in the statute.
speech.State vMitchell, 508 U.S. 476124 L. Ed. 2d 43§1993);178 Ws. 2d 597  Martin v. State57 Ws. 2d 499204 N.W2d 499(1973).

504 N.W.2d 610(1993). Section947.015, bomb scares, is rat included crime in s. 941.30, recklessly
HateCrimes: New Limits on the Scope of the 1st Amendment. ReBleMLR  endangeringafety State vVan Ark,62 Wis. 2d 155215 N.W2d 41(1974).

415 (1993). Whenthe evidence overwhelmingly showed that a shooting was intentional, fail
Talking about Hate Speech: A Rhetorical Analysis of American and Canadiareto include negligent homicide under ss. 940.06 34108 as a lesser included

Regulationof Hate Speech. Moran. 1994 WLR 1425. offenseswas not error Hayzes vState 64 Wis. 2d 189218 N.W2d 717(1974).
Hate Crimes. Kassel. ¥/ Law Oct. 1992. In order to justify the submission of an instruction on a lesser degree of homicide

thanthat with which the defendant is cpad, therenust be a reasonable basis in the
evidencefor acquittalon the greater chge and for conviction on the lesser cer
Harrisv. State 68 Ws. 2d 436228 N.W2d 645(1975).

SUBCHAPTERV For one crime to be included in anothiémust be utterly impossible to commit
thegreater crime without committing the less&andolph vState 83 Wis. 2d 630
RIGHTS OF THE PROSECUTION 26ON-W:2d 334(1978).

Thetest under sub. (1) concerns legal, statutorily defined elements of the crime,
not peculiar facts of case. Statd/erhasselt83 Wis. 2d 647266 N.W2d 342(1978).
039.65 Prosecution under more than one section per - Thetrial court erred in denying the defendamgquest for the submission of a-ver

. X . . dict of endangering safety by conduct regardless of life as a lesser incléeleskof
mitted. Exceptas provided in 948.025 (3)if an act forms the ot atempted murderHawthorne vState 99 Ws. 2d 673299 N.W2d 866(1981).

basisfor a crime punishable under more than one statutory-proviwithout clear legislativéntent to the contrapymultiple punishment may not be

sion, prosecution ma roceed under anv or all such provisiori@posedfor felony-murderand the underlying felonyState vGordon, 111 Wis. 2d
His,tc[))ry: 1993 a. 227 y P y P nlr%a 330 N.W2d 564(1983).

Due process does not require that a person know with certainty which cri Whena defendant chged with 2nd—degree murder denied firing the fatal shot, a

amongseveral, the person is committirag,least until the prosecution exercises itsy %r\}s%gtggﬁtzagsézt)]ctlon was properly denied. Stat®arabiall8 Ws. 2d 655348

chaying discretion. Harris.\Gtate,78 Wis. 2d 357254 N.W2d 291(1977). Underthe “elements only” test, fehseshat require proof of nonconsent are not

. . . . lesserincluded ofenses of denses for which proadf nonconsent is not required.
939.66 Conviction of included crime permitted. Upon Statev. Richards123 Ws. 2d 1 365 N.W2d 7(1985).

prosecutiorfor a crime, the actor may be convicted of either theWhenpolice confiscated a lge quantity of drugs from ampty home and the next

i ; ; ; y searched the defendant upon his return home, confiseasimall quantity of the
Cr!me chaged or an included c_rlm_e, but not both. An include medrugs, the defendasttonviction for a lesser-included@fise of possession
crimemay be any of the following: anda greater dénse of possession with intentdeliver did not violate double jeop

i H i H i ardy. State vStevens]123 Ws. 2d 303367 N.W2d 788(1985).
(1) A crime which does not require proof of dayt in add Recklessuse of weapons under s. 941.20 (1) (a), 1983 stats., was not a lesser

tion to those which must be proved for the crime gadr includedoffense of crime of endangering safety by conduct regardless uitife
(2) A crimewhich is a less serious type of criminal homicid%medunoler ss. 939.63 (1) (a) 3. and 941.30, 1983 stats. Saewmgton.134 Ws.

260 397 N.W2d 484(1986).
thanthe one Fhmd'. X . i The court must instruct the jury on a properly requested lesigersef even though
(2m) A crime which is a lesserious or equally serious typethe statute of limitations bars the codrom entering a conviction on the lesser
of battery than the one chyad. offense. State vMuentner138 Ws. 2d 374406 N.W2d 415(1987).
. L. . . Thecourt of appeals may not direct the circuit court to enter a judgment of convic
(2p) A crime which is a less serions equally serious type oOf tion for a lesser included fehse when a jury verdict of guilty on a greatdense is
violation under s948.02than the one chged. reversedor insuficiency of evidence and the jury was not instructed orebser
. L . . . includedoffense. State.WMyers,158 Wis. 2d 356461 N.W2d 777(1990).
(2r) A crime which is a less serious type of violation ureer = conictionsfor both first-degree murder and blary/battery are permissible.
943.23than the one chged. Statev. Kuntz,160 Wis. 2d 722467 N.W2d 531(1991).
i inh i i Evidenceat trial maysuggest to the state that an instruction on a lesser included
. (3) A crime which is the Same. as the C”me ghdrex_cept that offenseis appropriate; it is unreasonable for a defendant to assume at the outset of trial
it reqU|resrecKIes§ness or negligence while the crime gdthr thatevidence may not ffct the state prosecuting positionState vFleming,181
requiresa criminal intent. WI‘IS'HZd 543513 N-W2dt g37(Ct-|t_Al|3P- 199,3){, hen homicid B
L . . . is section does not bar multiple convictions when homicides are “e y
(4) An attempt in violatiorof s.939.32to commit the crime ous.” Two Class C felonies with the same maximum penalty were ecaeailyus
charged. although one carried additional sanctionslafer license revocation and an addi
. . . . tional penalty assessment that the other did not. Statechner217 Wis. 2d 392
(4m) A crime of failure to timely pay child support under sg76 N'w2d 912(1998),96-2830
948.22(3) whenthe crime chayed is failure to pay child support Misdf?meanoAbattgrylis an ilncluged crimg of gelony batteoyt thet))/ are not the
sameoffense. Acquittal on felony battery chas does nqtrevent subsequent pro
for more thah 120 days under988.22 (2) . . secution for misdemeanor batteigtate vVassos218 Ws. 2d 330579 N.W2d 35
(5) Thecrime of attempted battery when the crime ghdis  (1998),97-0938

i enp Thereis no rule that when a more specific crime could have beegethathe
sexualassault, sexual assault of a child, robp yhemor defendantosesthe right to a lesser-included instruction on a more gendeaisaf.

aggravatedattery or an attempt to commit any of them. Thatretail theft, which was not a lesser-includefién$e ofarmed robberycould

(6) A crime specified in 940.285(2) (b) 4.0r5. when the havebeen chaged did not prevent thgiving of an instruction on theft as a lesser
crime chaged is specified in ©40.19 (2)0(6), 940.225 (1)(2) (& Aoy 00y ontany ooPenpiate vlonesz28 Ws. 2d 593598 NWzd 259
or (3) or940.30 A lesser included @nse must be both lesser and included. Aensk with a

. . . . . eavierpenaltycannot be regarded as a lesstarae than one with a lighter penalty
(6c) A crime that is a less serious type of violation under ey, Smits, 2001 Wi App 4241 Ws. 2d 374626 N.W2d 42 00-1158

940.285than the one chged. When a jury returned a verdict finding the defendant guilty of both a geeder
. . : : : lesser included fense, although it had been instructed theduld only find one
(66) A crime that is a less serious type of violation under grthe otherit was not error for the court to enter judgment on the gredéersef after

940.295than the one chged. polling the jury to confirm the result. StateMughes, 2001 WI App 23248 Wis.

. L g . : 2d 133 635 N.w2d 661 00-3176
(7) The crime specified in s940.11 (2) when the crime Separatgrosecutions for a carjacking that occurred on one day and operating the

chargeds specified in s940.11 (1). samecar without the ownés consent on the next did not violate sub. (2r) or the con
History: 1985 a. 29144, 306, 332 1987 a. 332.64; 1987 a. 349403 1989 a.  Stitutionalprotection against double jeopardstate vMcKinnie, 2002 W1 App 82,
315.2909h 1989 a. 2501991 a. 2051993 a. 441445, 491; 2005 a. 430 252Wis. 2d 172642 N.W2d 61701-2764

To submit a lesser includedfense, there must be some reasonable ground in theSub-(2m) only applies to battery under s. 940.19 and not to battery by a prisoner
evidencefor conviction on the lesser and acquittal ongheater A lesser dense  Unders. 940.20. Chaing both was not multiplicitouand not a double jeopardy
is permissible whethe evidence requires the jury to find a disputed factual eleme¥iplation. State vDavison, 2003 W1 8263 Ws. 2d 145666 N.W2d 1,01-0826
in thechaged ofense that is not required for the lesser and the jury might find the Multiple Punishment in \igconsin and th#volskeDecision: Is IDesirable to Per
disputedfact either way State vMelvin, 49 Wis. 2d 246181 N.W2d 490(1970).  mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553.

Attemptedbattery can only be an included crime as to the specifiosgsisted. NOTE: See also notes to Art. |, sec. 8, Double Jeopardy
Statev. Melvin, 49 Wis. 2d 246181 N.W2d 490(1970).

A chage of possession of a pistol by a minor is not an included crime ingechar
of attempted first-degree murder becauseciudes the element of minority that the SUBCHAPTERVI
greatercrime does not. State Melvin, 49 Ws. 2d 246181 N.W2d 490(1970).

Disorderlyconduct is not a lesser includedeoise of criminal damage to property

Statev. Chacon50 Ws. 2d 73183 N.W2d 84(1971). RIGHTS OF THE ACCUSED
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939.70 Presumption of innocence and burden of (c) A prosecution for violation of 848.02 (2)948.025 (1) (k)
proof. No provisionof chs.939 to 951 shall be construed as 948.03 (2) (3)948.05948.06948.07 (1)(2), (3), or(4),948.075
changingthe existing law wittrespect to presumption of inno 948.08 948.085 or 948.095shall be commencdukefore the vie

cenceor burden of proof. tim reaches the age 45 years or be barred, except as provided
History: 1979 c. 891987 a. 33%.64. in sub.(2d) (c)
NOTE: Par. (c) is shown as affected by two acts of the 200534bnsin legisla
939.71 Limitation on the number of convictions. If an ture and as merged by theevisor under s. 13.93 (2) (c).

actforms the basis for a crime punishable under more than onglcm) A prosecution for violation of 848.03 (2) (b)r (c), (3)
statutoryprovision of this state or under a statutory provision afr (4), 948.040r948.07 (5)or (6) shall be commenced befate
this state and the laws of another jurisdiction, a conviction @ictim reaches the age of 26 years or be barred.

acquittalon the meritsinder one provision bars a subsequent pro (2d) (a) In this subsectiorideoxyribonucleic acid profile”
secutionunderthe other provision unless each provision requirgfeansan individuals patterned chemical structure of genetic

|orOOIi of a fagt for convictlicgjndwhich tfi:el othber goeﬁ not requlire-informationidentified by analyzing biologicahaterial that con
Misdemeanobattery is an included crime of felony battdwut they are not the i indivi i i i

sameoffense. Acquittal on felony battery chgas does nqirevent subsequent pro tainsthe individuals deO)fy“bonUd?IC aCI.d. .
secution for misdemeanor batteitate vVassos218 Ws. 2d 330579 N.w2d 35 (am) For purposes dhis subsection, crimes are related if they

(1998),97-0938 : . L . o
This section doesot bar a subsequent prosecution for d&ensk arising from the are committed against the same victim, are proximate in time, and

sameacts that could not have been degrat the time of the first prosecution and thuglf€ committed with the same intent, purpose, or opportunity so as

did not bar prosecuting a defendant for 1st-degree intentional homicide for the sagée part of the same course of conduct.

actwhich led to battery convictions when the victim died after having been in a coma . Lo .

for 4 years. State WicKee, 2002 WI App 14856 Ws. 2d 547648 N.W2d 34 (b) If before the time limitation under sufi.) expired, the state

0161366th‘ i b . o is not orohibited if each _ collectedbiological material that is evidenoéthe identity of the
nderthis section, a subsequent prosecution is not prohibited if each provis ; ; ;

requiresproof of a fact for conviction that the other does not require, even if the sam rsc_)r_wvho commlttgad a VIOla‘tlon Qf 9'40".225 (1))r(2)’ .the sf[ate

conductwas involved in the two prosecutions. In contrast, s. 961.45 providef tha entified a deoxyribonucleic acid profilrom the biological

a violation of ch. 961 is a violation of a federal law or the law of another state, a cpnaterial,and comparisons of that deoxyribonucleic acid profile to

viction or acquittal under federal law or the law of another state for the same ac; ; : f ' : ;
abar to prosecution in this state. Théedince in the 2 statutes does not violate equggoxwlbon"]de'(a(“d profiles of known persons dit result in

protection. State v Swinson, 2003 WApp 45,261 Ws. 2d 633660 N.w2d 12 a probable identification of the person who is the source dfithe

02-0395 logical material, the state may commence prosecution of the per
o . son who is the source of the biological materiarattime, for a
939.72  No conviction of both inchoate and completed violation of 5.940.225 (1) or within 12 months after comparison
crime. A person shall not be convicted under both: of the deoxyribonucleic acid profile relatirtg the violation
(1) Section939.30for solicitation and $939.05as a party to resultsin a probable identification of the person, éoviolation of
a crime which is the objective of the solicitation; or $.940.225 (2)

(2) Section939.31for conspiracy and €39.05as a partyo NOTE: Par. (b) is affected by2005 Wis. Acts 60and 276. The 2 treatments

- P A B . are mutually inconsistent. Par (b) is shown as affected by the last enacted act,
a crime which is the objective of the conspiracy; or 2005 Wis. Act 276 Par. (b) as affected by2005 Ws. Act 60reads:

(3) Section939.32for attempt and the section definittge (b) If before the time limitation under sub. (1) expied, the state collected bio
completedcrime. logical material that is evidence of the identity of the person who committed a
History: 1991 a. 1532001 a. 109 violation of s. 940.225 (1) or (2}he state identified a deoxyribonucleic acid p-

Sub. (3) does not bar convicting the defendant who shot at one ied file from the biological material, and comparisons of that deoxyribonucleic acid

h profile to deoxyribonucleic acid pofiles of known persons did not esult in a
ﬁ?\?&g%r%fag?%%{der and attempted mutd@wustin v State86 Wis. 2d 213271 probable identification of the person who is the sowge of the biological material,

Sub.(3) does not bar convictions for possession oflawious tools andurglary the state may commence @secution of the person who is the soce of the bio

. ) h logical material for the violation of s. 940.225 (1) or (2) or a criméhat is related
?(r:lts.lg%g.uiggg).smgle transaction. DumaState90 Wis. 2d 518280 N.W2d 310 to the violation or both within 12 months after comparison of thedeoxy

This section refers to convictions, not ohes. The state may properly dpar r_ibonucleic acid profile relating to the violation results in a pobableidentifica-
defendantvith both being a party tan attempt to commit a crime and conspiracy tdion of the person.

committhe crime. State Woffett, 2000 WI 130239 Wis. 2d 629619 N.W2d 91§ (c) If before the time limitation undeub.(2) (c) expired, the
99-1768 statecollected biological material that is evidence of the identity
of the person who committed a violatiaf s. 948.02 (2)or
n? 8.025(1) (b), the statélentified a deoxyribonucleic acid pro
ite from the biological materiahnd comparisons of that deoxyri
bonucleicacid profile to deoxyribonucleic acid profiles of known
persongdid not result in a probable identification of the person
who is the source of the biological material, the state may com
menceprosecution of the person who is the source of the biologi
al material for violation of 948.02 (2)or948.025 (1) (bithin
months after comparison of the deoxyribonucleic acid profile
ating to the violation results in a probaldentification of the

939.73 Criminal penalty permitted only on conviction.

A penalty for the commission of a crime may be imposed o
after the actor has been duly convictedhicourt of competent
jurisdiction.

939.74 Time limitations on prosecutions. (1) Exceptas
providedin subs(2) and(2d) ands.946.88 (1) prosecution for
afelony must be commenced within 6 years and prosecution
amisdemeanor or for adultery within 3 years after the commissi
thereof. Within the meaning of this section, a prosecution h rson

_commencedrvht_en a war_rant_or_summons IS ISSUEd’ an indictm OTE: Par. (c) is affected by2005 Wis. Acts 60and 276. The 2 treatments
is found, or an information is filed. are mutually inconsistent. Par (c) is shown as affected by the last enacted act,

i i i imitati 2005Wis. Act 276 Par. (c) as affected by 005 Wis. Act 60is shown below See
(2) NOIWIthStandlnghat the time limitation under SL(G') has alsothe notes to ss. 948.02 (1) and 948.025 (1) and (2), as affecte20®p Ws.

expired: Acts 430and 437.
(a) A prosecution under €40.01 940.02 940.03 940.05 (c) If before the time limitation under sub. (2) (c) expied, the state collected
948.02(1) 0r948.025 (1Xa) may be commenced at any time. biological material that is evidence of the identity of the person who committed

) ) a violation of s. 948.02 (1) or (2) or 948.025, the state identified a deoxyribenu
AC’,[\'SO‘Q(E)A I%efst;\e notes to ss. 948.02 (1) and 948.025 (1), as affect@dByWis. cleic acid profile from the biological material, and comparisons of that deoxyi

. .. bonucleicacid profile to deoxyribonucleic acid pofiles of known persons did not
(am) A prosecutiorunder s940.06may be commenced within result in a probable identification of the person who is the soae of the biological

15 years after the commission of the violation. material, the state may commence msecution of the person who is the soce
b) A . f hef . h btained of the biological material for the violation of s. 948.02 (1) or (2) or 948.025 or a
(b) prosecution for theft against one who obtained PeSSEgme that is related to the violation or both within 12 months aftercomparison

sion of the property lawfully and subsequently misappropriatedaitthe deoxyribonucleic acid pofile relating to the violation results in a pobable
may be commenced within one year after discovery of the lossidgptification of the person.

the aggrieved partybut in no case shall this provision extend the (3) In computing the time limited by this section, the time dur
time limitation in sub(1) by more than 5 years. ing whichthe actor was not publicly a resident within this state or
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duringwhich a prosecution against the actor for the same act véd$).05(2g) and(2h), 940.06 (2)940.08 (2)940.09 (1) (cto(e)
pendingshall not be included. A prosecution is pending whenaamd(1g) (c), (cm), and(d), 940.10 (2)940.195940.23 (1) (bjand
warrantor a summons has been issued, an indictment has bg®r(b), 940.24 (2)and940.25 (1) (c}o (e), “unborn child” means
found, or an information has been filed. any individual of the human species from fertilization until birth
(4) In computing the time limited by this section, the time duthat is gestating inside a woman.
ing which an alleged victim under®40.22 (2)is unable to seek () (a) In this subsectiorfjnduced abortion” means the use
theissuanceof a complaint under £68.02due to the décts of  of any instrument, medicine, drug or other substance or divice
the sexual contact or due to any threats, instructions or stateme{iedical procedure with the intent to terminate the pregnancy of
frc;r_n thg igglrapzlgtlsgggll r;?tlt;;lncg!lgjdgg.sgg 403 1989 & 1211901 awoman and with an intent other than to increase the probability
e i S st L 67 SP a0t o de106 2005 5 106 Of a live birth, to preserve the life or health of the infant difter
279,326, 2005 a. 60276, 277; s. 13.93 (2) (c). birth or to remove a dead fetus.

While courts have no duty to secure informed waivers of possible statutor i
defensesvhen accepting a gut%lty plea, under the unique facts of thpe casiefémel Y (b) Section®40.01 (1) (b’)940'02 (1m,)940.05 (Zghnd(Zh),

antwas entitled to withdraw a guilty plea to a gebarred by the statute of limita  940.06(2), 940.08 (2)940.09 (1) (c}o(e) and(1g) (c) (cm), and
tions. State vPohlhamme2 Wis. 2d 1 260 N.W2d 678(1978). (d)' 940.10 (2)940_195 940.23 (1) (b)and(Z) (b), 040.24 (2)and

Sub. (3) tolls the running of statutes of limitation during the period in which N
defendanis not a state resident and violates neither the privileges and immunit%éo'ZS(l) (c)to (e) do not apply to any of the following:
gﬁlgsggf&hsv %Ug;g(%%cg)on clause of the U.S. constitution. Stateey149 Ws. 1. An act committed during an induced abortion. This subdi

Ayperson is not “publicly a residenithin this state” under sub. (3) when living vision does not limit theappllcablllty_of $5.940.04 940.13
outsidethe state but retaining state residence for voting and tax purposes. .Stat840.15and940.16to an induced abortion.

Whitman, 160 Ws. 2d 260466 N.w2d 193(Ct. App. 1990). . . 2. An act that i;sommitted in accordance with the usual and
An arrest warrant is issued for purposes of §ljbwhen it is signed by a judge with

theintent that it be executed and leaves the possession of the judge. That the watagtomarystandards of medical practice during diagnostic testing
is never executed is irrelevant. Statéeller 201 Wis. 2d 121549 N.W2d 455  or therapeutidreatment performed byr under the supervision

(Ct. App. 1996)93-3227 e .
The statute of limitations for a continuingfefise does not run until thest act is of, a phyS|C|an licensed under eli8

done,which, viewed alone, is a crime. Otherwise, a prosecution for a felfamsef 2h. An act by any health care providas defined in €.55.01
T;;%’;;ﬁ,%%“ggg within & years. Statsfiller, 2002 W1 App 197, 257 W.2d. 9y that s in accordance with a pregnant woragewer of attor

Whenthe jury found the defendant guilty of having sexual contact witmiher  neyfor health care instrument under &b5 or in accordance with

victim duringthe period outside the statute of limitations, but also found that the vi ici ; ;

tim was unabléo seek the issuance of a complaint due to feetsfof the sexual cen 4 decision of a health care agent Wbcactlng_ under a pregnant

tactor due to statements or instructions by the defendant, the statute of limitations W@mnans power of attorney for health care instrument under ch.

tolled under sub. (4). The jury was required to agree upon a specific act commi

within a specific time period but was not required to determine exactly when the . . .

agreed-upooffense was committed. When the date of the crinmeis material 3. An act by a woman who is pregnant with an unborn child

elemeniof the ofense chaged, it need not be precisely alleged or determined. St i 3 i i

v Milar 2002 Wi App 107 257 W, 20. 124550 N Wod 850 01140 ARatresults |q thhe death %f or great bog_llhrrm, substantial bodily
When a defendant is already in custody due to his or her incarceration, the filh@rmor bodi y harm to that unborn child.

e S oy 3 ce prosecuition. State dennings. 4. The prescription, dispensation or administration by any
The common law “year-and—a-day rule” that no homicide is committed unless fi&rsonlawfully authorized to do so and the use by a woman of any

victim dies within a year and a day after the injury is inflicteabiogated, with pro - medicine,drug or device that is used as a method of birth control

ggicg\l/%%%g:auon only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.w2d oris intended to prevent pregnancy

~ Aplaintiff’s allegations of the defendant distattorneys bad faith presentedno  (3) Whenthe existence of an exception under ¢Bphas been
mpediment 1 aplicaon of he gercmcle poniing ecerl cout niere, placedin issue by the trial evidence, the state must prove beyond
claimwas the district attorne/'delayin completing the prosecution, and there wered reasonable doubt that the facts constituting the exception do not
no facts alleged that could support any conclusion other than that the district attoragyst in order to sustain a finding of guilt unde©40.01 (1) (b)
g%c‘ijg.c{%%;:z)ln;ﬁtfntly with state statutes and constitution. SnitbGann 381 F 940.02(lm), 940.05 (2g,) 940.06 (2) 940.08 (2) 940.09 (1) (C)

) _ to(e)or(1g) (c) (cm), or(d), 940.10 (2)940.195940.23 (1) (b)
939.75 Death or harm to an unborn child. (1) Inthis see  or (2) (b), 940.24 (2)or 940.25 (1) (cYo (e).
tion and ss939.24 (1) 939.25 (1) 940.01 (1)(b), 940.02 (1m) History: 1997 a. 2952001 a. 1092003 a. 97
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